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The practice of maritime law, perhaps more than most fields,
involves parties resident throughout the world.
The majority of
shipowners maintain offices outside the United States in diverse locales
such as Greece, Turkey, Japan, Hong Kong, and Singapore. Charterers
and commercial interests can be found almost anywhere a ship may call.
Because most U.S. companies rely upon some type of imported products,
U.S. trading partners run the gamut from Europe to South America to
East Asia. Parties and witnesses are disbursed throughout the world,
particularly with most non-U.S. registered vessel crewmen hailing from
the Middle East, Latin America, India, the Far East, and the Philippines.
Since 1990, more ship officers have come from the countries of the
former Soviet Bloc. It is unusual to find owners and managers, much
less crewmen, resident in Western Europe or the United States.
The nature of the maritime business makes it inevitable that much
litigation, usually taking place in federal court, involves issues of service
of process for the summons and complaint on foreign entities, and that
discovery involves efforts to depose witnesses overseas and to collect
documents, materials, and information from foreign jurisdictions. This
Article is not intended to be an exhaustive treatment of the subject of
transnational service of process and discovery. Many articles, in fact
whole books, have been written on various aspects of these issues.
However, none seem to cover the entire subject. Voluminous case law
addresses various aspects of this subject. This Article provides an
introduction and overview for practitioners. In addition to identifying the
principal sources of law governing these matters, this Article also seeks
to identify particular issues that may prove particularly troubling when
navigating the treacherous channels of the service and discovery
processes.
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This review is necessarily based in federal litigation, which
encompasses most admiralty practice. It therefore involves interpretation
of the Federal Rules of Civil Procedure and case law; however, a number
of issues, particularly those pertaining to service of process under state
long-arm statutes, implicate practice in the state courts as well. Page
limitations prevent a detailed treatment from that perspective.
I.

SERVICE OF PROCESS OF THE SUMMONS AND COMPLAINT

A.

Review ofApplicable Law

The legal materials necessary for an understanding of transnational
service of process are deceptively few in category, although not in
volume. The starting point is Rule 4 of the Federal Rules of Civil
Procedure. This Rule, governing the summons, contains a number of
important provisions applicable to foreign service, and is discussed
below. Each subdivision is addressed, sometimes extensively, in the
federal jurisprudence.
Furthermore, service of process between the United States and a
number of nations is governed by treaty. Rule 4(f)(1) references the most
important of those treaties, the Hague Convention on the Service Abroad
of Judicial and Extrajudicial Documents in Civil or Commercial Matters
(Hague Service Convention).1 The Hague Service Convention entered
into force in the United States on February 10, 1969, and as of the date of
this writing, forty-nine nations have ratified the Convention.2 The Hague
Service Convention was developed to modernize and revise the 1954
Hague Convention Relating to Civil Procedure,3 and the 1905 Hague
Convention Relating to Civil Procedure.4 The 1965 Hague Service
Convention supercedes the prior Hague Conventions, except as to certain
provisions of the earlier conventions that are essentially irrelevant to our
topic.'
1.
Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents in
Civil or Commercial Matters, opened for signatureNov. 15, 1965, 20 U.S.T 361, 658 U.N.T.S.
163 [hereinafter Hague Service Convention]. The Hague Service Convention is reprinted in full,
along with an annex to the Convention containing model service documents and notifications and
reservations filed by signatory nations, in the annotations to FED. R. Ci. P 4, 28 U.S.C. app.
(West 1992 & Supp. 2002).
2.
Hague Conference on Private International Law, Full Status Report Convention #14,
athttp://www.hcch.net/e/status/statl4e.html (last modified Aug. 20, 2002).
3.
Hague Convention Relating to Civil Procedure, opened for signature Mar. 1, 1954,
286 U.N.T.S. 267 [hereinafter Hague Convention of 1954].
4.
Hague Convention Relating to Civil Procedure, done July 17, 1905, 50 L.N.T.S. 180,
99 Brit. & Foreign State Papers 990 (1910) [hereinafter Hague Convention of 1905].
5.
See Hague Service Convention, supra note 1, arts. 22-25, 20 US.T. at 366, 658
U.N.T.S. at 177, 179.
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The provisions of Rule 4 are rather all-encompassing, and the
Hague Service Convention has been held (prior to the 1993 amendments
to Rule 4) to be a self-executing treaty without the necessity of domestic
federal legislation to enact its provisions.' Therefore, there is very little
federal statutory law to supplement the above sources. This statutory law7
principally includes a section of the Foreign Sovereign Immunities Act
pertaining to service on foreign sovereigns and a provision authorizing
district courts to issue service upon a person in the district "in connection
with a proceeding in a foreign or international tribunal."9
The other multilateral convention is the Inter-American Convention
on Letters Rogatory (Inter-American Convention), which entered into
force on January 16, 1976. An Additional Protocol was signed in 1979."
The United States ratified the Inter-American Convention and Additional
Protocol in 1986, and it went into force in the United States for service of
process between member states in 1988.2 Currently, seventeen nations
have ratified or acceded to the Inter-American Convention, and fourteen
have ratified or acceded
to both the Inter-American Convention and the
3
Protocol.'
Additional
There appear to be no bilateral treaties between the United States
and other nations pertaining to transnational service of process, although
one should always check for the existence of such a bilateral treaty if the
target forum is not a signatory to the Hague Service Convention or InterAmerican Convention.'4 The case law and Rule 4 imply that, absent
application of the Hague Service Convention, the parties must look to the
procedures of the Federal Rules and the law of the forum to which the

6.
7.

Vorhees v. Fischer & Krecke, 697 E2d 574, 575-76 (4th Cir. 1983).
28 U.S.C. §§ 1330, 1332, 1602-1611 (2000).

8.
9.
10.

Id. § 1608.
Id. § 1696.
Inter-American Convention on Letters Rogatory, opened for signatureJan. 30, 1975,

14 I.L.M. 339 [hereinafter Inter-American Convention].
11.
Additional Protocol to the Inter-American Convention on Letters Rogatory, opened
for signatureMay 8, 1979, 18 I.L.M. 1238, 1242 [hereinafter Additional Protocol]. The InterAmerican Convention and Additional Protocol are also reprinted in full, with model service

documents and notifications and reservations, in the annotations to 28 U.S.C.A. § 1781 (West
1994 & Supp. 2002).
12.
The United States has opted out of the application of this Convention to discovery
procedures. See 28 U.S.C.A. § 1781 (U.S. reservations to Inter-American Convention).

13.

Organization of American States, Inter-American

Treaties, Signatories and

Ratifications, at http://www.oas.org/juridico/English/Sigs/b-36.html and http://www.oas.org/
juridico/English/Sigs/b-46.html (last visited Sept. 22, 2002).
14.
See TREATIES IN FORCE:
A LIST OF TREATIES AND OTHER INTERNATIONAL
AGREEMENTS OF THE UNITED STATES IN FORCE AS OF JANUARY 1, 2000, availableat http://www.

state.gov/www/global/legalaffairs/tifindex.html (last visited Sept. 22, 2002).
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process will be sent. For the latter, the best source is certainly local
counsel in the target forum.
The volume of case law, almost exclusively federal, interpreting the
application of Rule 4 and the Hague Service Convention is discussed
below. With regard to service under the Hague Service Convention itself,
there exists a number of learned articles, albeit some now rather aged. 5
Most importantly, the Hague Conference on Private International Law,
made up of representatives of the nations signatory to the Hague Service
Convention, has published the PracticalHandbook on the Operation of
the Hague Convention of 15 November 1965 on the Service Abroad of
Judicialand ExtrajudicialDocuments m Civil or Commercial Matters.'6
This provides not only an overview of the terms and conditions of the
Hague Service Convention but also details the requirements of each
signatory nation and the reservations that each nation has by right
applied to its accession to the Convention. This handbook should be
consulted for any service under the Hague Service Convention.
B.

The StartingPoint-Rule 4.- Is It "'ForeignService"?

Rule 4 of the Federal Rules of Civil Procedure governs the various
aspects of domestic and foreign service of process. The Rule was
substantially amended in 1993, which particularly affected the provisions
pertaining to foreign service of process and waiver of service." A
number of subparts to Rule 4 apply to foreign service of process. These
include: subdivision (d) pertaining to waiver of service, subdivision
(f) pertaining to service upon individuals in a foreign country,
subdivision (h) pertaining to service upon corporations and associations,
and subdivision (j) pertaining to service upon foreign governments.
Procedural subdivisions apply to the above-referenced subdivisions,
including proof of service (subdivision (1)), time limit for service
15.
See, e.g., 1 JAMES WM. MOORE ET AL., MOORE's FEDERAL PRACTICE § 4.52 (3d ed.
2002); Kenneth B. Reisenfeld, Service of United States ProcessAbroad: A PracticalGuide to
Service Under the HagueService Convention and the FederalRules of Civil Procedure,24 INT'L
LAW. 55 (1990); Pamela R. Parmelee, Note, InternationalService ofProcess: A Guide to Serving
ProcessAbroad Under the Hague Convention, 39 OKLA. L. REV. 287 (1986).
16.
HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW, PRACTICAL HANDBOOK ON THE
OPERATION OF THE HAGUE CONVENTION OF 15 NOVEMBER 1965 ON THE SERVICE ABROAD OF
JUDICIAL AND EXTRAJUDICIAL DOCUMENTS IN CIVIL OR COMMERCIAL MATTERS (2d ed. 1992)
[hereinafter HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW].

17.
Do not be confused by cases decided before the 1993 amendments, which addressed
whether service in compliance with the Hague Service Convention was valid if not in compliance
with Rule 4. See, e.g., Itel Container Int'l Corp. v. Atlanttrafik Express Serv., 686 E Supp. 438
(S.D.N.Y. 1988). This issue was resolved by the specific reference to the Hague Service
Convention incorporated into the amended Rule. See FED. R. CIv. P. 4(f)(1).
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(subdivision (in)), and one provision which may have particular effect
upon admiralty practice, seizure of property under subdivision (n).
The threshold issue, however, is basic: is it "foreign service" to
which the provisions of Rule 4 and perhaps an international convention
would apply? The United States Supreme Court addressed this issue in
Volkswagenwerk Aktengesel1schaft v Schlunk.'8 In that case, a plaintiff
sought to serve the subsidiary of a German corporation in the United
States, but not pursuant to the Hague Service Convention.'9 The
defendant moved to quash service, but the motion was denied." The
Supreme Court affirmed the district and circuit courts, holding that
"service abroad" for purposes of application of the Hague Service
Convention means transmittal of documents abroad as a necessary part
of the service.2 ' Therefore, if service did not require transmittal of
documents overseas (either as the only method of service or, presumably,
as adjunct to substitute service under a long-arm statute22 ), the
requirements mandating international service under the Hague Service
Convention or otherwise were not met.23 The Court based its findings in
part on an analysis that the due process requirements of the Fourteenth
Amendment had been met. 4
The question arises as to whether the 1993 amendments to Rule 4
eliminated the option of domestic service on a foreign corporation's
subsidiary or agent, as occurred in Schlunk. The United States Court of
Appeals for the Eleventh Circuit has held that the amendments "did not
abolish the practice of effecting service" on the agent of a foreign
individual or corporation where that agent is "authorized by appointment
or by law to receive service. ,2 5 However, one must be careful to assure
that the agent has the power and authority, by operation of law or in fact,
to accept service for a foreign individual.26
18. 486 U.S. 694 (1988).
19. Id at 696-97.
20.
Id.at 697.
21.
Id at 707-08.
22.
Interestingly, this case involved service under the Illinois Long-Arm Statute, which
did not require transmittal of the documents abroad. Id.at 706 (citing ILL. REV. STAT. ch. 110,
2-209(a)(1) (1985)).
23.
Id at 707; see also Lamb v. Volkswagenwerk Aktiengesellschaft, 104 F.R.D. 95, 96-97
(S.D. Fla. 1985) (finding the Hague Service Convention inapplicable to service on a U.S. agent).
24.
Schlunk, 486 U.S. at 705.
25. Silvious v. Pharaon, 54 F.3d 697, 702 (i1th Cir. 1995) (emphasis added).
26. SeeKlinghoffer v. S.N.C. Achille Lauro ed Altri-Gestione Motonave Achille Lauro in
Amministrazione Straordinaria, 937 F.2d 44, 54, 1991 AMC 2751, 2765 (2d Cir. 1991); Saez
Rivera v. Nissan Mfg. Co., 788 F.2d 819, 821 (1st Cir. 1986) (finding that service on a Japanese
corporation's liaison office in Puerto Rico was invalid because no evidence existed that any
officers or managing or authorized agents for the corporation were present).
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Rules for service on foreign defendants apply when the defendant is
actually located overseas.2 ' Therefore, the Rules are "not triggered
[merely] by the citizenship of the individual being served but rather [by]
the place in which service is effected." 28 Some courts have also indicated
that good faith defects in the methods of service under the Hague Service
Convention do not "supercede the general and flexible scheme" for
foreign service under Rule 4.2" One should be very cautious when
relying on such expressed policy As discussed below, most courts
require strict compliance when foreign service is mandated.
The 1993 amendments completely revised the commentaries
annotated to the Rule." The Advisory Committee's Notes contain a good
overview. The 1993 revisions to the Rule may bring into question some
of the case law pertaining to international service of process, most of
which, oddly enough, pre-dates the 1993 amendments. Perhaps due to
the clarification of the language of the Rule in light of the increasing
importance of transnational litigation, there are relatively few reported
decisions subsequent to the 1993 amendments.
Despite these
amendments, however, there are still issues and stumbling blocks for the
unwary, and it is worth touching upon the applicable provisions of Rule 4
in sequence to address these matters.
C.

Waiver of Service

The waiver of service provision of Rule 4 was not a new concept
with the 1993 amendments, although the text was substantially revised.'
Subdivision (d)(2) provides in pertinent part: "If a defendant located
within the United States fails to comply with a request for waiver made
by a plaintfflocated within the United States, the court shall impose the
costs subsequently incurred in effecting service on the defendant unless
good cause for the failure be shown" (emphasis added). Subdivision
(d)(3) also provides: "A defendant who, before being served with
process, timely returns a waiver so requested is not required to serve an
answer to the complaint until 60 days after the date on which the request
for waiver of service was sent, or 90 days afier that date if the defendant
was addressed outside any judicial district of the United State'
27.

See FED. R. Civ. P 4(f).

28. Stars' Desert Inn Hotel & Country Club, Inc. v. Hwang, 105 F.3d 521, 524 (9th Cir.
1997).
29. See Trask v. Serv. Merch. Co., 135 F.R.D. 17, 22 (D. Mass. 1991) (quoting Cooper v.
Makita, U.S.A., Inc., 117 F.R.D. 16, 18 (D. Me. 1987)).
30.
31.

FED. R. Civ. P. 4 advisory committee's notes on the 1993 amendments.

Id.
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(emphasis added). There seems to be a contradiction between these
provisions. Subdivision (d)(2) implies that no sanctions exist for a
defendant that fails to comply with the plaintiff's request for waiver if the
defendant or plaintiff is located outside the United States (or that the rule
does not apply to such parties), and yet subdivision (d)(3) allows a
defendant addressed outside the United States additional time for serving
an answer. Rather oddly, there appear to be no reported post-1993 cases
addressing the waiver issue as applied to foreign defendants.
Recognizing this, the commentaries to Rule 4 submit that this may have
been designed as a "carrot and stick," giving the foreign defendant the
advantage of extra time to answer in exchange for its agreement to waive
service, while not imposing costs for its failure to do so." The author of
the commentaries theorizes that there may have been concern that a
request for waiver of service could have been construed as a type of
formal service on a defendant in a foreign country requiring, in some
cases, formal procedures under Rule 4 and/or the Hague Service
Convention.33 The commentaries also note that a plaintiff might
ultimately be able to recover the significant expense of formal service
abroad if the defendant fails to waive that service and the plaintiff
prevails in the litigation and recovers his costs. 4

The Advisory

Committee's Notes emphasize this concern that the waiver provisions
might be misconstrued as a type of service by mail offensive to some
foreign jurisdictions, and also emphasize the advantages of waiver to
both the plaintiff and defendant, thereby justifying the "carrot and stick"
theory of the commentaries. 3 Therefore, this provision could not contain
formal sanctions against a foreign defendant who refused to agree to a
waiver request sent by mail.
One case reported prior to the 1993 Rule revisions addressed a
foreign defendant's failure to waive formal service of process under the
Hague Service Convention.

In Sheets v Yamaha Motors Corp.,6 the

United States Court of Appeals for the Fifth Circuit reversed an award of
Rule 11 sanctions against a defendant for failing to waive service of
process under the Hague Service Convention, holding that the
defendant's insistence on formal Hague service was "interposed for a
32.
See David D. Siegel, The New (Dec. 1, 1993) Rule 4 of the FederalRules of Civil
Procedure: Changes inSummons Service and PersonalJurisdiction, pt. 1, 151 F.R.D. 441, 448
(1994).
33.
/d.at 447-48.
34.
Id. at 453-54.

35.

See FED. R. Civ. P. 4 advisory committee's notes on the 1993 amendments to

subdivision (d).
36.
891 E2d 533 (5th Cir. 1990).
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legitimate purpose," inasmuch as such service was mandated under the
law of the foreign forum and was reasonably necessary to assure that the
proper parties had received adequate notice. 7 In this case service under
the Louisiana Long-Arm Statute triggered foreign service because copies
of the pleadings had to be sent to the defendant in Japan.38
D.

Overview ofService on Individualsin a ForeignCountry

The core provision for international service under Rule 4 is
subdivision (f). This subdivision provides for service upon an individual
outside any judicial district in the United States:
(1) "by any internationally agreed means reasonably calculated to give
notice," such as that authorized by the Hague Service Convention; or
(2) "if there is no internationally agreed means" or other means are
allowed,
(A) "in the manner prescribed by the law of the foreign country," or
(B) "as directed by the foreign authority in response to a letter rogatory
or letter of request," or
(C) "by delivery to the individual personally" or by "any form of mail
requiring a signed receipt" (unless prohibited by the law of the foreign
country); or lastly
(3) "by other means not prohibited by international agreement as may
be directed by the court."
Let us explore each of these methods in turn.
1.

The Hague Service Convention

The Hague Service Convention applies only when the state where
service is attempted is a party to the Convention, otherwise the applicant
should look to other provisions under Rule 4(f).39 Conversely, the
balance of Rule 4 applies only to non-Hague jurisdictions."0 While the
full text of the Hague Convention is made part of the annotations to Rule
4, there are some important provisions to note.
Article 2 provides that "[e]ach contracting State shall designate a
Central Authority" to receive requests for service of process." In the
submissions and reservations appended to the Hague Service
Convention, each party state sets out its designated Central Authority (the
37.

Id. at 538.

38.
See id. at 537.
39.
See Int'l Controls Corp. v. Vesco, 593 E2d 166, 178 (2d Cir. 1979).
40. Cf Mateo v. The M/S Kiso, 805 E Supp. 792, 796, 1993 AMC 2281 (N.D. Cal. 1992)
(AMC reporter summarizing case).
41. Hague Service Convention, supranote 1,art. 2, 20 US.T. at 362,658 U.N.T.S. at 165.
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United States has designated the Department of Justice to receive Hague
service requests).42 Requests must be submitted to the Central Authority
when service is performed other than by mail (see below), or as
otherwise mandated by the state through its submissions and reservations
which are made part of the Treaty.
Articles 3 through 7 describe the procedures for sending service
through the Central Authority. The Hague Service Convention contains
an Annex which provides model forms to request service through the
Central Authority, 3 and these model forms should be closely followed.
The Central Authority, unless it considers that the request does not
comply with the provisions of the Hague Service Convention," shall then
arrange to serve the process pursuant to its internal law or by a method
requested by the applicant unless the requested method is incompatible
with the state's internal law.45 The Central Authority must then complete
a certificate of service to be forwarded directly to the applicant, 6
although this is not always necessary for valid service.47 One should also
note that the forms for requesting service are required to be written in
either French or English, and they may also be required to be written in
the official language of the state addressed.48 In some cases, the state, by
specific reservation, mandates the forms to be drafted in its official
language.49 Failure to provide properly translated documents may
invalidate service.5" The applicant should be careful to confirm the
requirements of the state addressed by, in part, reviewing the submissions
and reservations appended to the Hague Service Convention.
Article 8 provides for service directly through diplomatic or
consular agents, although any state may object to this form of service in
its territory, except for service upon the nationals of the state where the
documents originate.5 ' Coincidentally, this could also be considered an
alternative form of service as specified under Rule 4(f)(2). 2
Transmission of documents directly between consular offices is still
42.

43.
187-91.
44.
45.
46.
47.

48.

FED. R. Civ. P.4, 28 U.S.C. app. (West 1992 & Supp. 2002).

Hague Service Convention, supranote 1, Annex, 20 U.S.T. at 370-71, 658 U.N.T.S. at
Id art. 4, 20
Id art. 5, 20
Id art. 6, 20
Fox v. Regie

U.S.T. at 362, 658 U.N.T.S. at 167.
U.S.T. at 362-63, 658 U.N.T.S. at 167.
UST. at 363, 658 U.N.T.S. at 167, 169.
Nationale des Usines Renault, 103 F.R.D. 453,455 (WD. Tenn. 1984).

Hague Service Convention, supa note 1, art. 7, 20 U.ST. at 363,658 U.N.T.S. at 169.

Id art. 5, 20 U.S.T. at 363, 658 U.N.T.S. at 167.
49.
50.
Pa. Orthopedic Ass'n v. Mercedes-Benz A.G., 160 F.R.D. 58,60 (E.D. Pa. 1995). But
cfGreenfield v. Suzuki Motor Co., 776 E Supp. 698, 702 (E.D.N.Y. 1991).

51.

Hague Service Convention, supra note 1, art. 8, 20 U.ST. at 363, 658 U.N.T.S. at 169.

52.

See Graval v. PT. Bakrie & Bros., 986 E Supp. 1326, 1330 (CD. Cal. 1996).
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permissible without reservation where the target state has designated its
consular authorities as the Central Authority. 3
Article 10 is the most troublesome and confusing portion of the
Hague Service Convention, as subparagraph (a) pertains to service
through postal channels. The article specifies that this method of service,
and those under subparagraphs (b) and (c), are permitted "[p]rovided the
State of destination does not object." 4 The issue of mailing process also
comes up as a provision in Federal Rule of Civil Procedure 4(f)(2)(C)(ii),
and is separately addressed below. Article 10(b) provides for judicial
officers and officials to serve documents directly through the judicial
officers and officials of the state of destination, and article 10(c) is a
more all-encompassing provision that allows "any person interested in a
judicial proceeding to effect service." This latter provision encompasses
private process servers and others who might normally serve process,
including attorneys.56 One court has even gone so far as to hold that even
in a Hague Service Convention jurisdiction service may be perfected "by
other means" under Rule 4(f) so long as the country does not object,
thereby not requiring service through the Central Authority. This post1993 decision raises the question of how much leeway the Hague Service
Convention actually provides for getting around service through the
Central Authority under articles 2 through 7. Be mindful, however, that
pursuant to the preamble of article 10, all of these methods are subject to
the consent of the receiving state, and once again one must look to the
reservations annexed to the Hague Service Convention and the state's
internal laws to determine whether a state would object to any of these
methods.
Article 15 governs when a default may be entered against a party
which has been served under the Hague Service Convention but has
failed to appear.58 A number of cases cited in this Article stem from
situations where the plaintiff has moved for a default judgment against a
foreign defendant which has failed to appear after purportedly being
53. Hague Service Convention, supra note I, art. 9,20 U.S.T.at 363,658 U.N.T.S. at 169.
54. Id art. 10, 20 U.S.T. at 363, 658 U.N.T.S. at 169.
55. Id.,
20 U.S.T. at 363, 658 U.N.T.S. at 171.
56. SeeKoehler v. Dodwell, 152 F3d 304, 307-08 (4th Cir. 1998) (approving service by a
process server inBermuda); Tax Lease Underwriters, Inc. v. Blackwall Green, Ltd., 106 ER.D.
595, 596-97 (E.D. Mo. 1985) (approving service by a solicitor in the United Kingdom).
57. Supra Medical Corp. v. McGonigle, 955 F Supp. 374, 383 (E.D. Pa. 1997) (citing
DeJames v. Magnificence Carriers, Inc., 654 F.2d 280, 288, 1981 AMC 2105,2115 (3d Cir. 1981)
(a pre- 1993 amendment case)).
58. Hague Service Convention, supra note 1, art. 15, 20 U.S.T. at 364, 658 U.N.T.S. at
171, 173.
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served under the Hague Service Convention. 9 U.S. courts are reluctant
to enter a default judgment unless the specific terms of article 15 are
met, and even then, they tend to give every benefit of the doubt to the
nonappearing defendant.6" Article 15 provides that a default judgment
should not be entered against the party until it is established that either
"(a) the document was served by a method prescribed by the internal law
of the State," or "(b) the document was actually delivered to the
defendant or to his residence by another method provided for by this
Convention" and that service "was effected in sufficient time to enable
the defendant to defend."6' Notably, however, a default judgment may be
entered even if there is no certificate of service or delivery (pursuant to
article 6) if"(a) the document was transmitted by one of the methods
provided for in this Convention" (b) at least six months have "elapsed
since the date of the transmission of the document" and (c) there is no
certificate of service even after "every reasonable effort has been made
to obtain it."62 One can clearly see the due process and sufficient notice
issues in the Hague Service Convention, which comport with U.S. law.
In one Florida state court case, the appellate court reversed a default
judgment, holding that article 15 could not be used "to default a
defendant who is known not to have been served" despite repeated
efforts by Spanish authorities and private process servers.63 The trial
court's reason for entering the default judgment was that the Spanish
government had not timely filed a certificate of service as required under
article 15. 6
Article 16 provides additional protections for defaulted defendants,
permitting a judge "to relieve the defendant from the effects of the
expiration of the time for appeal from the judgment" if (a) the defendant
did not have sufficient knowledge of the document in time to defend, and
defence., 65 Application for
"(b) the defendant has disclosed a prima6facia
6
relief must be within "a reasonable time.,
The general clauses of Chapter III of the Convention (articles 18
through 3 1) permit alternative methods of service pursuant to the internal
59.
See, e.g., Koehler, 152 F.3d at 305-06; Straub v. A P Green, Inc., 38 E3d 448, 450
(9th Cir. 1994).
60. See Diz v. Hellmann Int'l Forwarders, Inc., 611 So. 2d 18, 20 (Fla. Ct. App. 1992).
61.
Hague Service Convention, supra note 1, art. 15, 20 U.S.T. at 364, 658 U.N.TS. at
173.
Id.
62.
Diz, 611 So. 2d at 20.
63.
Idat 18.
64.
65.
Hague Service Convention, supra note 1, art. 16, 20 U.S.T at 364-65,658 U.N.TS. at
66.

Id.art. 16, 20 U.S.T. et 365, 658 U.N.T.S. at 173.
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law of the contracting state," which is also provided for in Rule 4(0(2).
Also note that articles 22 through 24 provide that while the Hague
Service Convention replaced the Hague Conventions of 195468 and
1905,9 certain articles of those prior Conventions, particularly pertaining
to legal aid and costs for service, are unaffected by the new Convention.
While the surviving articles of the prior Conventions do not apply to the
provisions of the current Convention discussed above, the reader should
carefully review the surviving articles of the 1954 and 1905 Conventions
for matters that might affect his particular situation. Again, the applicant
should carefully consult the reservations and conditions submitted by
party states to the Hague Service Convention (pursuant to article 21) for
particular requirements and restrictions in that state. These are admirably
addressed in the PracticalHandbook on the Operaton of the Hague
Convention of 15 November 1965, published by the Hague Conference
on Private International Law." Inasmuch as this handbook was drafted
by representatives of the party states who were closely associated with
the drafting of the Convention, this is perhaps the most reliable reference
to study particular state terms and conditions.
2.

Inter-American Convention on Letters Rogatory

The other multilateral convention on service of process to which the
United States is a party is the Inter-American Convention on Letters
Rogatory. l While the Inter-American Convention was signed in 1975
and entered into force in 1976, with an Additional Protocol of May 8,
1979 (1979 Protocol),7 2 the Inter-American Convention was finally
ratified and signed into law in the United States only in 1986, entering
into force in 1988. Currently, seventeen states are party to the InterAmerican Convention.7 3 The Inter-American Convention provides for the
preparation and transmission of letters rogatory, while the 1979 Protocol,
drafted to strengthen the Convention, provides more detail concerning

67.

Id. arts. 19-20, 20 UST. at 365, 658 U.N.T.S. at 175.

68.
69.

Hague Convention of 1954, supra note 3.
Hague Convention of 1905, supra note 4.

70.
71.
72.

HAGuE CONFERENCE ON PRIVATE INTERNATIONAL LAw, supranote 16.
Inter-American Convention, supranote 10.
Additional Protocol, supra note 11.

73.

These seventeen states are Argentina, Brazil, Chile, Columbia, Costa Rica, Ecuador,

El Salvador, Guatemala, Honduras, Mexico, Panama, Paraguay, Peru, Spain, United States,

Uruguay, and Venezuela. Organization of American States, Inter-American Treaties, Signatories
and Ratifications, at http://www.oas.org/juridico/English/Sigs/b-36.html (last visited Sept. 22,
2002).
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the preparation of letters. rogatory and the costs and expenses of
transmission.
The Inter-American Convention is similar to the Hague Service
Convention in that it requires each party state to designate a Central
Authority for transmission of the letters rogatory (article 4), sets forth
requirements for the contents of letters rogatory (articles 5 through 8,
including such matters as form and translation), and provides for
execution (service) in the state (articles 10 through 13). The 1979
Protocol provides details for performance of functions under article 2(a)
of the Inter-American Convention pertaining to formal procedural acts
such as service of process and summonses.74 Most importantly, the
United States has, by declaration and reservation, opted out of
application of article 2(b), 5 which applies to the taking of evidence and
obtaining information abroad and only recognizes application of the
Inter-American Convention to those states party to both the Convention
and the 1979 Protocol.76
While seldom addressed in reported cases or articles, 7 the InterAmerican Convention has appeared in a few reported decisions. The
United States Court of Appeals for the Fifth Circuit has held that the
Inter-American Convention "does not preempt other methods of service"
provided they otherwise comport with both international law and the
domestic law of the receiving nation.7 ' The issue of mailing service of
process to a defendant corporation resident in a state party to the InterAmerican Convention (Peru) was addressed in Marine Trading Ltd v
Naviera Conmercial Naylamp S.A., where a petitioner moved to
confirm an arbitration award.7 9 While not addressing the Inter-American
Convention specifically, the court held that mailing the petition to the
corporation's headquarters in Peru was insufficient service of process."

74.
75.

Additional Protocol, supra note 11, art. 1, 18 I.L.M. at 1238.
28 U.S.C.A. § 1781 (West 1994 & Supp. 2002) (containing U.S. reservations to Inter-

American Convention).
76.
77.

Id.
See the single recent Note by Anne-Marie Kim, The Inter-American Convention and

AdditionalProtocolon LettersRogatory: The Hague Service Convention " "CountryCousins"
36 COLUM. J. TRANSNAT'L L. 687 (1998).
78.
Kreimerman v. Casa Veerkamp S.A., 22 E3d 634, 644 (5th Cir. 1994).
79.
879 E Supp. 389, 1995 AMC 2057 (S.D.N.Y 1995).

80.

Id.at 391-92, 1995 AMC 2059-60; see also SEC v. Int'l Swiss Invs. Corp., 895 E2d

1272, 1275-76 (9th Cir. 1990) (upholding personal service of a summons and complaint in

Mexico pursuant to a district court order, which was held not to violate international law, and was
a method not superceded by the then unratified Inter-American Convention).
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Service "If There Is No Internationally Agreed Means"

Rule 4(f)(2) provides that "if there is no internationally agreed
means of service or the applicable international agreement allows other
means of service ...reasonably calculated to give notice," then service
may be made pursuant to one of the enumerated subparagraphs. Rule
4(0(2) applies to all non-Hague and non-Inter-American jurisdictions
where service is sought.8' Subparagraph (A) permits service "in the
manner prescribed by the law of the foreign country for service in that
country in an action in any of its courts of general jurisdiction."
Subparagraph (B) permits service "as directed by the foreign authority in
response to a letter rogatory or letter of request." Both of these
provisions are self-explanatory, and appear to have generated few
reported court interpretations. 2 The United States has enacted a specific
statute (before entry of the Hague Service Convention and the modern
Rule 4) giving authority to district courts to order service of any
document issued in connection with a proceeding in a foreign tribunal
upon anyone found within the district.83 The order may be made pursuant
to a letter rogatory, letter of request, "or upon application of any
interested person."84
Rule 4(f)(2)(C) is the difficult one. This rule states that "unless
prohibited by the law of the foreign country," service may be made (i) by
personal delivery to the individual, or (ii) "by any form of mail requiring
Subparagraph (C)(ii) has generated so much
a signed receipt."
controversy that it is addressed separately in the next Part of this Article.
Rule 4(0(3) is also a difficult "catch-all," permitting service "by other
means not prohibited by international agreement as may be directed by
the court." This may permit the plaintiff to petition a court for an order
specifying the type of service acceptable. The court must still adhere to
the requirements and limitations of the targeted foreign state, however.
Under both the Hague Service Convention and Rule 4, service of process
will likely be held invalid if a foreign country objects to the method

81.

SeeFED. R. CIV. P. 4(f)(2).

82.
See Frederick v. Hydro-Aluminum S.A., 153 ER.D. 120, 123 (E.D. Mich. 1994)
(finding personal service through an employee valid under German law); Gen. Envtl. Sci. Corp. v.
Horsfall, 753 E Supp. 664, 672 (N.D. Ohio 1990) (approving service by letters rogatory pursuant
to the direction of the foreign authority); Gould Entm't Corp. v. Bodo, 107 ERD. 308, 310
(S.D.N.Y. 1985) (finding service on a part-time employee working at a residence of an Italian
defendant sufficient even though not following the letter of Italian law).
83.
28 U.S.C. § 1696 (2000).

84. Id.; see Sprague & Rhodes Commodity Corp. v. Instituto Mexicano del Cafe, 566
E2d 861, 862-63 (2d Cir. 1977) (per curiam).
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used.85 One court has noted that, as a practical consideration, even if the
service objected to in the defendant's country were held valid by the U.S.
court, it is unlikely the defendant's country would enforce any judgment
obtained in the United States.86 What is "permitted" or "not prohibited"
in a country is an issue in the service by mail problem, and further
complicates service under Rule 4(f)(2)(C)(ii).
4.

Bankston or Ackermann-The Mail Controversy

The most oft litigated and troubling issue of transnational service
under Rule 4(f) and the Hague Service Convention is service by mail. In
1986 the United States Court of Appeals for the Second Circuit issued its
opinion in Ackermann v Levine.7 The court held that service of a
summons and complaint in a German lawsuit against a New York
defendant by registered mail satisfied the Hague Convention and
constitutional due process." This appears to be the first circuit court
opinion dealing with transnational service by mail. However, three years
later the United States Court of Appeals for the Eighth Circuit issued its
contrary opinion in Bankston v Toyota Motor Corp.89 In Bankston, a
plaintiff's attempt to serve a Japanese corporation by sending the
summons and complaint by registered mail to its headquarters in Japan.
was held insufficient." The Bankston court interpreted the word "send"
in article 10(a) of the Hague Service Convention not to be the equivalent
of "service of process" because the word "service" was specifically used
in other sections of the Convention.' Therefore, the court held that the
article 10 provision for "sending" judicial documents by postal channels
did not include "service" of a summons and complaint. 2
Very recently, the United States Court of Appeals for the Fifth
Circuit issued an opinion which follows the Bankston reasoning in
holding that service of process by mail does not comport with the
requirements of the Hague Service Convention. In Nuovo Pignone,SPA
v M/V Storman Asia, the Fifth Circuit addressed the service of a copy of
the complaint via Federal Express to the defendant's president in Italy.93
85.
1993).
86.
87.

Hunt's Pier Assocs. v. Conklin (In re Hunt's Pier Assocs.), 156 B.R. 464,470 (E.D. Pa.
Id. (citing Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 706 (1988)).
788 E2d 830 (2d Cir. 1986).

88.

Id.at 834.

89.

889 E2d 172 (8th Cir. 1989).

90.
91.

Id.at 174.
Id.at 173-74.

92.
93.

Id. at 174.
CIVA. No. 01-31486, 2002 WL 31318068, at *6 (5th Cir., Oct. 31, 2002).
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The court rejected the Plaintiff's contention that article 10(a) of the
Hague Service Convention permits mailed service by the use of the word
"send."' ' Since other sections of the Hague Service Convention use the
terms "serve" and "service," the court held that using "the canons of
statutory construction" one could not presume that the use of the term
"send" in article 10(c) was a mere drafting oversight.95 Instead, it
contemplated sending documents other than process. 6 Further, the court
held that the stated purpose of the Hague Service Convention is to assure
timely notice to a defendant and calls for the use of more reliable
methods enumerated in the Convention."
The split between these circuits has led to a voluminous amount of
district court opinions addressing this issue. District courts are split on
the issue, particularly those districts outside the Second and Eighth
Circuits." The majority seems to be leaning towards recognizing service
by mail as acceptable under the Hague Service Convention and Rule 4
provided it is not specifically precluded by the law of the receiving
94.

Id. at *7.

95.
Id
96. Id
97.
Id
98.
The following decisions have held that service by mail isimproper. Brand v Mazda
Motor ofAmeica, Inc., 920 F.Supp. 1169, 1172 (D.Kan. 1996); Golub v Isuzu Motors, 924 E
Supp. 324, 327 (D. Mass. 1996); Postal v Princess Cruises, Inc., 163 F.R.D. 497, 499-500 (N.D.
Tex. 1995); Pennebakerv KawasakiMotorsCorp., 155 F.R.D. 153, 157 (S.D. Miss. 1994); Anbe
v Kikuchi, 141 ER.D. 498, 500 (D. Haw. 1992); Arco Electronics Control Ltd v Core
International,794 F. Supp. 1144, 1147 (S.D. Fla. 1992) (invalidating mail service of summons by
an Israeli plaintiff against a U.S. defendant); Soupart v HoueiKogyo Co., 770 E Supp. 282, 285
n.4 (WD. Pa. 1991) (noting that the mailing of untranslated documents to a Japanese company
defendant was invalid, but quashing service rather than dismissing action, as plaintiff likely could
obtain proper service); Wilson v Honda Motor Co., 776 E Supp. 339, 342 (E.D. Tenn. 1991);
McClenon v Nissan Motor Corp., 726 E Supp. 822, 826 (N.D. Fla. 1989) (finding the mailing of
documents pursuant to the Florida long-arm statute insufficient); Cooper v Makita, US.A., Inc.,
117 ER.D. 16, 16-19 (D. Me. 1987); Pochop v Toyota Motor Co., 111 F.R.D.464, 465-67 (S.D.
Miss. 1986); Mommsen v Toro Co., 108 ER.D. 444,446 (S.D. Iowa 1985); Harrisv BrowningFerrisIndustries Chemical Services, Inc., 100 F.R.D. 775, 777 (M.D. La. 1984) (finding service
insufficient for failing to translate documents into German); HondaMotor Co. v SuperiorCourt,
12 Cal. Rptr. 2d 861, 865 (Cal. Ct. App. 1992).
Courts holding that service by mail is valid include the following: Trump Ta Mahal
Associates v Hotel Services, Inc., 183 ER.D. 173, 179 (D.N.J. 1998); E0I Corp. v Medical
Marketing, 172 F.R.D. 133, 135-43 (D.N.J. 1997); R. Giggs Group v Filanto SpA,920 E Supp.
1100, 1103-07 (D.Nev.1996) (citing the Hague Convention Handbook and the State Department
letter in support of upholding service by mail); Robins v Max Mara USA.,Inc., 923 E Supp.
460, 469 (S.D.N.Y 1996); Curcuruto v Cheshire,864 E Supp. 1410, 1412 (S.D. Ga. 1994); Patty
v Toyota Motor Corp., 777 F Supp. 956, 959 (N.D. Ga. 1991) (approving service by mail on a
corporation inJapan, which other courts have held does not recognize service by mail); Chrysler
Corp. v General Motors Corp., 589 E Supp. 1182, 1206 (D.D.C. 1984); Weight v Kawasaki
Heavy Industries, Ltd., 597 F. Supp. 1082, 1085-86 (E.D. Va. 1984) (holding that service of
documents on a Japanese corporation pursuant to the Virginia long-arm statute was sufficient).
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nation. However, the practitioner is strongly cautioned to research the
law of his particular district to determine how the courts are viewing such
service of process.
One of the best recent summaries of the service by mail controversy
and analysis of the Ackermann and Bankston opinions is contained in Eli
Lilly & Co. v Roussel Corp.99 That court's detailed analysis, after
reviewing the extensive volume of case law, looks to two other sources
for analyzing the intent of article 10 of the Hague Service Convention.
The court cites the PracticalHandbook on the Operation of the Hague
Convention of 15 November 1965, which "specifically lists service by
mail as valid under the Hague Convention."'' 0 The court found this
persuasive, inasmuch as the handbook was drafted by the parties closely
associated with the drafting of the Convention. ' The court also looked
to a letter issued by the U.S. State Department Legal Advisor's Office,
which also interpreted the Hague Service Convention as permitting
service by mail.' 2 This issue is ripe for Supreme Court review.
As you can see, courts have issued contrary opinions concerning
service in the same country (notably Japan),' 3 and even courts from the
same circuit are at odds on this issue. " Courts have expounded different
reasons for approving or disapproving service by mail. Some note the
distinction in the Hague Service Convention between the word "send"
used in article 10(a) versus the word "service" used elsewhere.' 5 Clearly
Rule 4(f)(2)(C)(ii) permits "service" by mail under certain
circumstances, when not prohibited by the foreign state. However, this
has forced some courts to analyze when a foreign state has "prohibited"
this type of service, and service in Japan has caused extensive judicial
analysis of the issue of when a nation's silence is equivalent to

99.
100.

23 E Supp. 2d 460,471-73 (D.N.J. 1998).
Id.at 472 (citing HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW,supra note

16, at v).
101.
102.

Id
Id.at 471 (citing Letter from Alan J. Kreczko, Deputy Legal Advisor, U.S. Dep't of

State, to Admin. Office of U.S. Courts & Nat'l Center for State Courts (Mar. 14, 1991), repn'nted
inpartin30 I.L.M. 260).
103. Compare Patty v. Toyota Motor Corp., 777 E Supp. 956, 959 (N.D. Ga. 1991), and
Weight v. Kawasaki Heavy Indus., Ltd., 597 F. Supp. 1082, 1085-86 (E.D. Va. 1984), with Wilson
v. Honda Motor Co., 776 E Supp. 339, 342 (E.D. Tenn. 1991).
104. ComparePatty, 777 E Supp. at 959, with McClenon v. Nissan Motor Corp., 726 E
Supp. 822, 826 (N.D. Fla. 1989).
105. Brand v. Mazda Motor of Am., Inc., 920 F. Supp. 1169, 1172 (D. Kan. 1996); Golub
v. Isuzu Motors, 924 E Supp. 324, 327 (D. Mass. 1996); Arco Elecs. Control Ltd. v. Core Int'l,
794 F Supp. 1144, 1147 (S.D. Fla. 1992).
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prohibition.' °6 Due to the continuing confusion, service by mail has been
the topic of numerous law review articles.'07
With regard to service by mail to non-Hague jurisdictions, the
matter is somewhat less complex. This falls back to Rule 4(f)(2)'s other
provisions that generally permit service "reasonably calculated to give
notice" to the defendant when that service is prescribed by the
defendant's country, or to Rule 4(f)(3) under a method not prohibited by
that nation. One court objected to the latter rule, holding service by mail
valid only "if sanctioned by the forum state's rules."'0 8 Another court held
service by DHL to non-Hague countries (Indonesia and Malaysia) was
valid so long as it was not specifically prohibitedby the country's laws,
even though the method was not prescribed by the law.' 9 Yet another
held that service by international registered mail dispatched by the clerk
of court to Indonesian defendants was valid."' In this latter case, the
court found that the term "prohibited" as used in Rule 4(f)(2)(C)(ii)
referred to a violation of the local law, not to a form of service that is
merely not a part of (prescribed by) that law."'
Do not overlook the second clause of Rule 4(f)(2)(C)(ii), which
mandates mail "be addressed and dispatched by the clerk of the court to
the party to be served" (emphasis added). Courts have held service
under the Rule invalid where the plaintiff's attorney, rather than the clerk,
dispatches the mail."' However, in one case, a court clerk refused to
serve process by mail on a Swiss defendant due to objections raised by
the Swiss Government and the U.S. State Department."3 The appellate
court held that the clerk's refusal was not justified, and therefore the
district court's dismissal of plaintiff's complaint was an abuse of
discretion because Rule 4 permitted service in this method, and the Rule
"neither explicitly nor implicitly requires any deference to foreign
governments or to the U.S. Department of State in the manner by which

106. See Golub, 924 E Supp. at 327; Wilson, 776 F.Supp. at 342.
107. See, e.g., Beverly L. Jacklin, Service ofProcessby Mailin InternationalCivilAction
as Permissible Under Hague Convention, 112 ALR FED. 241 (1993); L. Andrew Cooper, Note,
InternationalService ofProcess by Mail Underthe Hague Service Convention, 13 MICH. J. INT'L
L. 698 (1992); Patricia N. McCausland, Note, HowMaylIServe You? Service ofProcessby Mail
Under the Hague Convention on the Service Abroad ofJudicialand ExtrajudicialDocuments in
Civil or CommercialMatters, 12 PACE L. REv. 177 (1992).
108. Elec. Signals Prods., Inc. v. E. Elec. Co., 783 E Supp. 1135, 1139 (N.D. Ill. 1992).
109. Dee-K Enters. v. Heveafil Sdn. Bhd., 174 ER.D. 376, 381-82 (E.D. Va. 1997).
110. Res. Ventures v. Res. Mgmt. Int'l, Inc., 42 E Supp. 2d 423, 430 (D. Del. 1999).
111. id.
112. Lampe v. Xouth, Inc., 952 F.2d 697, 702 (3d Cir. 1991).
113. Umbenhauer v. Woog, 969 F2d 25, 27-28 (3d Cir. 1992).
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service of process shall be made."'14 While this case was decided under
the old version of the Rule, the court noted the proposed revisions which
were ultimately adopted in 1993, finding that the proposed revisions
"would generally not authorize service by methods that violate the law of
the country in which the defendant is located.""'
The service by mail issue also implicates other technology. At least
one court has held service by telex permissible." 6 Several recent articles
have even addressed service by email (but not in a strictly international
setting)."' As service by email is still in its formative stages even in
domestic litigation, this is best left to another discussion.
E.

Service upon Foreign CorporationsandAssociations-Issuesof
Service UnderLong-Arm Statutes

Rule 4(h)(2) provides for service upon corporations and
associations "in a place not within any judicial district of the United
States." The Rule provides that service may be made in the same manner
as that prescribed against individuals under subdivision (f) except for
personaldelivery as provided in subdivision (f)(2)(C)(i). Therefore, with
this exception the procedures and issues identified for service above
apply equally to corporations and associations."'
The case law regarding service upon foreign corporations
principally addresses attempts to circumvent foreign service
requirements by serving agents or subsidiaries of corporations that can
be found in the United States." 9 This particularly implicates substitute
service under state long-arm statutes, where a foreign corporation may
be deemed to be "doing business" and is therefore held as a matter of
state law to have appointed a state agency as agent for service of process,
if the company does not in fact have a designated private agent, affiliate,
or presence in the state. This issue is discussed above with regard to the
threshold application of "foreign service" under Rule 4. The advantage
of serving the domestic agent recalls VolkswagenwerkAktiengesellschafl
114. Id.at 34.
115. Idat32.
116. New Eng. Merchs. Nat'l Bank v. Iran Power Generation & Transmission Co., 508 E
Supp. 49, 51-52 (S.D.N.Y. 1980) (permitting service by telex when attempts to serve a
prejudgment attachment by mail were rejected by Iranian postal authorities).
117. See Yvonne A. Tamayo, Are You Being Served.?. E-Mail and (Due) Service of
Process, 51 S.C. L. Rv. 227 (2000); Frank Conley, Comment, .-) Service with a Smiley: The
Effect ofE-Mail and OtherElectronic Communications on Service ofProcess, 11 TEMP. INT'L &

COMP. L.J. 407 (1997).
118. See Riendeau v. St. Lawrence & At. R.R. Co., 167 ER.D. 26, 28 (D. Vt. 1996).
119. See Gallagher v. Mazda Motor of Am., Inc., 781 F Supp. 1079 (E.D. Pa. 1992);
Fleming v. Yamaha Motor Corp., USA, 774 F. Supp. 992 (W.D. Va. 1991).
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v SchlunkY°

Service on the domestic agent would not constitute

"foreign service" pursuant to Schlunk. 21 Therefore, the Hague Service
Convention or other provisions for foreign service would not come into
play, and the associated requirements and restrictions (and costs) would
have no impact upon service otherwise properly performed under either
state or federal law. 2
The problem with this form of service is that due process
requirements mandate that there be a sufficiently close relationship
between the agent or subsidiary and the foreign corporation such that
notice requirements are satisfied. 123 Courts tend to disfavor service on a
domestic agent, particularly where service is made under a state longarm statute which still requires copies of the process be mailed to the
foreign defendant as well.2 4 As earlier noted, if the long-arm statute
requires mailing a copy of the documents to the defendant overseas this
could implicate "foreign service" and the requirements for such
service. 5 One recent decision, however, held that where the Texas
Secretary of State forwarded a copy of the substituted service to the
defendant in Japan, this was sufficient.2 6 However, if the plaintiff can
bear the burden of proving that the subsidiary was truly part of the
defendant foreign corporation where service would logically give notice
to the foreign corporation, courts have held service on the domestic agent
to be valid.127 The same considerations apply to service upon a domestic
subsidiary , and an officer of the foreign company. '
The core problem lies in the diverse requirements of the particular
long-arm statute. Each state's long-arm statute may be different, and
therefore the plaintiff should carefully review the statute applicable in his
situation.'30 Generally any long-arm statute requiring transmittal of
120. 486 U.S. 694 (1988).
121. Id at 707.
122. Pittsburgh Nat'l Bank v. Kassir, 153 F.R.D. 580, 582-83 (W.D. Pa. 1994).
123. See Schlunk, 486 U.S. at 705.
124. Cf Montalbano v. Easco Hand Tools, Inc., 766 F.2d 737, 738-40 (2d Cir. 1985).
125. See supratext accompanying notes 21-23.
126. Paradigm Entm't v. Video Sys. Co., No. CIVA.3:99-CV-2004P, 2000 WL 251731, at
*7 (N.D. Tex. Mar. 3, 2000).
127. Gallagher v. Mazda Motor of Am., Inc., 781 E Supp. 1079, 1085 (E.D. Pa. 1992).
128. Kim v. Frank Mohn A/S, 909 F. Supp. 474, 478-79 (S.D. Tex. 1995) (serving the
defendant's subsidiary in a seaman's suit against a valve manufacturer); Fleming v. Yamaha Motor
Corp., USA, 774 E Supp. 992, 994 (WD. Va. 1991).
129. Cosmetech Int'l, LLC v. Der Kwei Enter. & Co., 943 E Supp. 311, 316 (S.D.N.Y
1996) (approving service on a domestic manager of a Taiwanese corporation because Taiwan was
not a Hague party and Taiwan law expressly permitted such service).
130. For example, Florida has several long-arm statutes, including a general statute, FLA.
STAT. ANN. § 48.193 (1994), one for service on nonresidents operating watercraft in the state, id
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process by mail to a foreign defendant, in addition to service on the agent
in state, is considered "foreign service" and subject to all of the above
requirements and restrictions for mailing service.'3 ' Courts strictly
construe these requirements, and one circuit has held that documents sent
by Federal Express did not constitute valid service even though service
would have been valid by first class mail and the defendant had actual
knowledge of the lawsuit. 1 2 The court explained that "Federal Express is
not first class mail", 33 and that 'actual knowledge of the existence of a
lawsuit is insufficient to confer personal jurisdiction over a defendant in
the absence of valid service of process.'"" 34
Some courts have raised the issue of whether state or federal rules
apply to particular service, and where state law applies and does not
provide for foreign service whether the plaintiff has any avenue to obtain
service on a foreign corporation.'35 At least one court has responded by
holding that a plaintiff may resort to either state or federal law when
serving a foreign defendant under Rule 4.36 On the other hand, we are

reminded that if service fails to meet the requirements of either the state
or foreign law, it is invalid. 137 Therefore, service on foreign corporations,
as with individuals, should fully comply with the Hague Service
Convention or other applicable law where doubt exists as to the status of
the domestic subsidiary or agent.
E

Service on Foreign Sovereigns and Instrumentalities

Rule 4(j)(1) provides that service upon a foreign state or political
subdivision, agency or instrumentality shall be effected pursuant to the
provisions of 28 U.S.C. § 1608. This is the service provision of the
Foreign Sovereign Immunities Act (FSIA),'38 and is the exclusive means
§ 48.19, and provisions for service of foreign process, id §§ 48.194-.195. These statutes could
come into play in any federal diversity action, as well as in all state court proceedings.
131. Fleming,774 E Supp. at 994 (finding transmittal by mail under a long-arm statute to
a parent company in Japan invalid); cf DeJames v. Magnificence Carriers, Inc., 654 E2d 280,
289, 1981 AMC 2105, 2116-17 (3d Cir. 1981) (stating that a longshoreman suing a Japanese
shipyard must rely, through Rule 4, on a state long-arm statute that permits extraterritorial service

of process).
132. Audio Enters., Inc. v. B & W Loudspeakers of Am., 957 E2d 406, 408-09 (7th Cir.
1992).
133. Id at409.
134. Id at 408 n.2 (quoting Mid-Continent Wood Prods., Inc. v. Harris, 936 E2d 297, 301
(7th Cir. 1991)).
135. Arrogar Distribs., Inc. v. Kis Corp., 151 ER.D. 221, 224-25 (D.P.R. 1993).
136. SeeBiofeedtrac, Inc. v. Kolinor Optical Enters. & Consultants, S.R.L., 817 E Supp.
326, 332 (E.D.N.Y. 1993).
137. Grand Entm't Group, Ltd. v. Star Media Sales, Inc., 988 E2d 476, 478 (3d Cir. 1993).
138. 28 U.S.C. §§ 1330, 1332, 1602-1611 (2000).
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of service on foreign sovereigns and their subdivisions and
instrumentalities.'39 The statute distinguishes between service on a
foreign state or political subdivision, governed by subsection (a), and
service on an agency or instrumentality of a foreign state, governed by
subsection (b). 4 Service on an agency or instrumentality is essentially
similar to foreign service under Rule 4(f). Service on the state or
political subdivision under subsection (a) is similar for service by special
arrangement or under international convention, but subsections (a)(3)
and (4) are a departure, and should be read closely. One must determine
whether the foreign entity is a state or political subdivision, or in fact an
agency or instrumentality (usually a commercial enterprise). 4 '
With regard to service on agencies and instrumentalities, the courts
hold plaintiffs to a standard less strict than that for service on private
entities.'42
A number of cases address a controversy between
"substantial" and "strict" compliance with the statutory provisions.'43 A
good policy summary is found in Sherer v ConsifuccionesAeronauticas,
S.A.'" The principal requirement for service is that the defendant receive
"actual notice."'45 For service that must be performed exclusively under
the FSIA,' 6 the courts generally recognize a "flexible" policy.' 7 Still, one
must comply with the methods of service outlined in the statute,' 8 and
technical requirements for translations and service on the correct
139. Seramur v. Saudi Arabian Airlines, 934 E Supp. 48, 51 (E.D.N.Y. 1996).
140. 28 U.S.C. § 1608(a)-(b).
141. See Doty v. Magnum Research, Inc., 994 F Supp. 894, 895-96 (N.D. Ohio 1997);
Transaero, Inc. v. La Fuerza Aerea Boliviana, 30 E3d 148, 151-53 (D.C. Cir. 1994) (reversing the
district court and holding that the defendant was a "foreign state or political subdivision," not an
agency or instrumentality); Segni v. Commercial Office of Spain, 650 E Supp. 1040, 1041-42
(N.D. Ill. 1986) (deeming defendant to be a foreign state or political subdivision); Gibbons v.
Republic of Ireland, 532 E Supp. 668, 671 (D.D.C. 1982) (holding that when both the state and
instrumentalities are sued, the sovereign should not necessarily be held liable for acts of
instrumentalities); Gray v. Permanent Mission of the People's Republic of the Congo to the
United Nations, 443 E Supp. 816, 820-21 (S.D.N.Y) (finding that a Congo mission was a
"foreign state" and dismissing the plaintiff's action for improper service), affd, 580 E2d 1044
(table) (2d Cir. 1978).
142. See Segni v. Commercial Office of Spain, 650 E Supp. 1040, 1041 (N.D. Il1. 1986).
143. Straub v. A P Green, Inc., 38 E3d 448, 453 (9th Cir. 1994).
144. 987 E2d 1246, 1247-50 (6th Cir. 1993).
145. Id.at 1249; see alsoAntoine v. Atlas Turner, Inc., 66 E3d 105, 109 (6th Cir. 1995); cf
Velidor v. L/P/G Benghazi, 653 E2d 812, 821, 1981 AMC 2427, 2440 (3d Cir. 1981) (approving
service of complaint on the ship's master in a seamen's in personam action for wages).
146. Daly v. Castro Llanes, 30 E Supp. 2d 407, 416 (S.D.N.Y. 1998); 2 Tudor City Place
Assocs. v. Libyan Arab Republic Mission to the U.N., 470 N.YS.2d 301,303 (N.Y Civ. Ct. 1983).
147. Straub, 38 E3d at 453; Harris Corp. v. Nat'l Iranian Radio & Television, 691 E2d
1344, 1352 (11 th Cir. 1982) (good policy summary). But see LeDonne v. Gulf Air, Inc., 700 F
Supp. 1400, 1411 (E.D. Va. 1988) (holding plaintiff to "strict compliance").
148. See Bybee v. Oper der Standt Bonn, 899 E Supp. 1217, 1221 (S.D.N.Y. 1995).
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agency. ' Specific notice of a default motion against a sovereign may
not be required if the sovereign has flagrantly refused to appear in the
case despite proof of adequate notice and service.'5 ° Otherwise, litigation
centers around the same procedural pitfalls encountered with service
upon private entities, with a few issues unique to sovereigns.'5'
G.

TemrtOialLimits ofEffective Service

Rule 4(k)(2) provides that service may be effective to establish
jurisdiction over a person who is not subject to the jurisdiction of the
courts of general jurisdiction of any state. This is the appropriate time to

raise (again) the issue concerning the applicable domestic law governing
service of process. Where a diversity action is brought in federal court,
the appropriate long-arm statute of the forum state governs service of
process, and its provisions must be followed in order to obtain proper

service of process. 2 This implicates, among other matters, mailing
service overseas, when a long-arm statute requires the mailing of a copy
of the process even though an agency of the state is deemed by law to
serve as the agent of the foreign national for service of process in the
state. However, if the matter falls under federal question jurisdiction then
federal law must be followed.' 3 This issue is addressed with regard to
service on foreign corporations in Part I.E of this Article.

149. Lippus v. Dahlgren Mfg. Co., 644 E Supp. 1473, 1478 (E.D.N.Y. 1986) (failing to
provide translation of summons); Shen v. Japan Airlines, 918 F Supp. 686 (S.D.N.Y 1994)
(serving an incorrect agency).
150. Jackson v. People's Republic of China, 550 E Supp. 869, 874 (N.D. Ala. 1982). But
see Marschhauser v. Travelers Indem. Co., 145 ERD. 605, 609-10 (S.D. Fla. 1992) (declining to
enter a default where the Central Authority apparently failed to serve process on a defendant
sovereign as required by the Hague Service Convention).
151. Gerritsen v. Consulado General de Mexico, 989 F2d 340, 344-45 (9th Cir. 1993)
(rejecting service on defendants in both their individual and official capacities); Copelco Capital,
Inc. v. Gen. Consul of Bolivia, 940 E Supp. 93, 95 (S.D.N.Y. 1996) (rejecting service by "special
arrangement" by certified mail); Gerritsen v. Escobar Y Cordova, 721 E Supp. 253, 257 (C.D.
Cal. 1988) (finding service ineffective where the plaintiff mailed the complaint to the Office of
the President of Mexico without translation); Cont'l Graphics v. Hiller Indus., Inc., 614 E Supp.
1125, 1128 (C.D. Utah 1985) (approving service by letters rogatory through a Mexican federal
court); Banco Metropolitano, S.A. v. Desarrollo de Autopistas y Carreteras de Guatemala, 616 E
Supp. 301, 304 (S.D.N.Y. 1985) (deeming service on a consulate valid "as directed by an
authority or foreign state"); Int'l Sch. Serv. v. Gov't of Iran, 505 E Supp. 178 (D.N.J. 1981)
(permitting service by telex); New Eng. Merchs. Nat'l Bank v. Iran Power Generation &
Transmission Co., 508 E Supp. 49, 51-52 (S.D.N.Y 1980) (Iran claims crisis case) (finding that a
substituted form of service was not precluded by the FSIA).
152. See, e.g., Dehmlow v. Austin Fireworks, 963 E2d 941, 945 (7th Cir. 1992).
153. See, e.g., Peay v. BellSouth Med. Assistance Plan, 205 E3d 1206, 1209-10 (10th Cir.
2000).
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Proofof Service

Rule 4() provides that "[p]roof of service in a place not within any
judicial district of the United States shall," if perfected under an
international convention or by other recognized means, "be made
pursuant to the applicable treaty or convention" or if made pursuant to
the laws of the country of destination or by mail, shall "include a receipt
...or other evidence of delivery." The Hague Service Convention
provides in article 6 that the Central Authority of the state addressed shall
complete a certificate of service and deliver it to the plaintiff.54' Rule 4()
provides that "[f]ailure to make proof of service does not affect the
validity of the service." Article 15 of the Hague Service Convention
permits contracting states to enter a default judgment even where no
certificate of service or delivery has been received, but only after a
showing that the document was transmitted through a permissible
method, at least six months have elapsed, and every reasonable effort has
55
been made to obtain the certificate of service.1
I

Time Limit for Service

Rule 4(m), which provides a 120-day time limit for domestic
service of process, specifies that this time limit "does not apply to
service in a foreign country pursuant to subdivisions (f) or (j)(1)." The
principal point to remember here is that for the 120-day rule to be
inapplicable, service must be made "in a foreign country." If substituted
service is made on a domestic agent or affiliate, then this is not foreign
but domestic service for which the 120-day rule would apply.'56 Some
defendants have attempted to twist the relationship between Rule 4 and
the Hague Service Convention by arguing that service under the
Convention "is not pursuant to the federal rules and therefore is not
within the foreign service exception to the 120-day time limit."'5 7 Courts
rejected this rather novel argument, even prior to the 1993 amendments
clarifying the foreign service rules.'58 Because the Hague Service

154.

Hague Service Convention, supmrnote 1, art. 6,20 U.S.T. at 363, 658 U.N.T.S. at 167,

169.
155. Id.
art. 15, 20 U.ST.at 364, 658 U.N.T.S. at 171, 173.
156. SeeVolkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 707-08 (1988).
157. Cargill Ferrous Int'l v. MN Elikon, 154 ER.D. 193, 196 (N.D. Ill. 1994); Loral
Fairchild Corp. v. Matsushita Elec. Indus. Co., 805 F Supp. 3, 4-5 (E.D.N.Y 1992); cf Chilean
Nitrate Corp. v. MV Hans Leonhardt, 810 F Supp. 732, 734, 1993 AMC 2403 (E.D. La. 1992)
(AMC reporter summarizing case).
158. See Lucas v. Natoli, 936 E2d 432, 432-33 (9th Cir. 1991) (per curiam); Loral
Fairchild,805 E Supp. at 5. But seeHans Leonhardt,810 E Supp. at 734.
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Convention was specifically included in the 1993 amendments to Rule 4
this issue should be resolved.
Some courts preclude application of the 120-day rule only where a
plaintiff strictly complies with foreign service provisions of Rule 4(f). 59'
However, courts appear flexible in both providing for sufficient time for
foreign service and in excusing failure to meet the 120-day limit where
technical problems caused the delay.'6 °
J

Seizure ofPropertyandRamificationsforAdmirahyRulesB and C

Rule 4(n)(1) provides that a court may assert jurisdiction over
property if provided for by a U.S. statute, and that "[n]otice to claimants
of the property shall then be sent in the manner provided by the statute or
by service of a summons under this rule."
This has interesting
implications for the Rule B attachment procedure or Rule C arrest under
the Supplemental Admiralty Rules, where a default judgment may be
entered only after the defendant has been served under Rule 4, or the
plaintiff has either sent process to the defendant via return-receipt mail or
"tried diligently to give notice of the action to the defendant" but failed.16 '
No notice other than the arrest is required under a Rule C in rem action.'62
By analogizing to case law pertaining to substitute service of process
under state long-arm statutes, discussed above, the mere mailing of this
notice, while sufficient to satisfy notice domestically under the Rule B
attachment, may not be sufficient on a foreign national. The question
arises as to whether mailing the notice is part of the "service" or merely a
supplemental notice. Oddly, there appear to be no reported cases dealing
with this issue, and if the property itself is the only defendant, perhaps
this is because the property is considered to be located domestically and
therefore not subject to provisions of foreign service under Rule 4.
However, if one were to bring an action under Rule C and also name a
vessel owner as a defendant in personam, certainly the full provisions of
foreign service under Rule 4 would apply.
K

A Word on ProfessionalInternationalProcessServers

With all of the technical concerns raised in this discussion, the
practitioner should know that there are a number of professional services
159. Goodstein v. Bombardier Capital, Inc., 167 F.R.D. 662, 665-66 (D. Vt. 1996).
160. Cf Itel Container Int'l Corp. v. Atlanttrafik Express Serv., Ltd., 686 E Supp. 438,
443-44 & n.9 (S.D.N.Y 1988).
161. FED. R. C. P Supp. B(2).
162. FED. R. Cv. P Supp. C(3)(d).
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which provide international service of process for all types of U.S.
litigation. The author has successfully employed such services, and if in
doubt this may be the way to go, particularly if Hague service is
warranted. These companies have experience with service in a host of
countries and have contacts in the countries and with the U.S. State
Department to determine the latest requirements for service in a given
jurisdiction. Courts have even recognized the benefits of utilizing such
services. ' The costs for such services should be recoverable as costs of
service to a prevailing plaintiff, but no reported decision could be found
addressing that issue.
II.

DISCOVERY IN TRANSNATIONAL LITIGATION

A.

Review ofApplicable Law

Unlike the law of service of process, there is surprisingly little in the
Federal Rules of Civil Procedure governing transnational discovery. The
general discovery rule, Federal Rule of Civil Procedure 26, is silent on
foreign discovery, and case law on the matter does not seem to address
Rule 26 at all. We can generally exclude discovery addressed to foreign
parties who have entered an appearance and come under the jurisdiction
of a U.S. court, who will be governed by the breadth of the discovery
rules, and can be ordered to give discovery in the United States. 64 Older
cases holding that discovery addressed to foreign nationals, even when
they are party defendants, must be made pursuant to foreign discovery
rules and/or international convention ' seem to have been supplanted by
the United States Supreme Court's decision in Socidt6 Nationale
IndustrielleAdrospatiale v UnitedStates DistrictCourt 6 addressed /in'a
Part II.B. Therefore, discovery from nonparties or former employees and
personnel of corporate parties, particularly depositions and requests for
documents from nonparties, is of principal concern. However, only
Federal Rule of Civil Procedure 28(b) addresses depositions in foreign
countries.
There are two multilateral conventions concerning transnational
discovery. The important one is the Hague Convention on the Taking of
Evidence Abroad in Civil or Commercial Matters (Hague Discovery
6

163. See Raffa v. Nissan Motor Co., 141 ER.D. 45, 47 (E.D. Pa. 1991).
164. Custom Form Mfg., Inc. v. Omron Corp., 196 ER.D. 333, 336 (N.D. Ind. 2000); Int'l
Soc'y for Krishna Consciousness, Inc. v. Lee, 105 ER.D. 435, 438 (S.D.N.Y 1984).
165. See, e.g.,
S & S Screw Mach. Co. v. Cosa Corp., 647 E Supp. 600, 615-18 (M.D.
Tenn. 1986); Phila. Gear Corp. v. Am. Pfauter Corp., 100 ER.D. 58, 59-61 (E.D. Pa. 1983). See
generallylHudsonv. Hermann Pfauter GmbH & Co., 117 ER.D. 33 (N.D.N.Y 1987).
166. 482 U.S. 522 (1987).
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Convention).'67 The United States ratified this Convention in 1972, and
at the date of this writing thirty-eight other nations are parties to it.'68
The only other multilateral discovery convention in effect is the
Inter-American Convention, ' with the 1979 Protocol.'
The InterAmerican Convention by its terms applies to both service of process and
discovery matters,"' but the United States has specifically opted out of
the discovery provisions of the Inter-American Convention as set forth in
the accession and reservation submitted by the United States at the time
of signing.'72 Therefore, the Inter-American Convention seems to have
no application to transnational discovery involving U.S. litigation.
Apart from the Hague Discovery Convention, a bilateral treaty may
exist between the United States and the country of destination. The
United States Treaties and Other International Agreements series
contains, in its index, a listing of treaties with individual countries by
subject matter, and the practitioner intending to conduct discovery in a
country which is not a party to the Hague Discovery Convention should
search this source and/or the State Department Web site'73 to determine
whether a bilateral treaty might govern discovery. A review of the
current state of such bilateral treaties and their conditions is beyond the
scope of this Article.
The Vienna Convention on Consular Relations'74 (Vienna Consular
Convention) contains, at article 5(f), provisions for the limited assistance
of consular officers in transnational discovery in the capacity of notaries
and civil registrars. 5 This authority is reflected in domestic U.S.
legislation'76 and is discussed hnfia Part II.G.

167. Convention on the Taking of Evidence Abroad in Civil or Commercial Matters,
opened for signature Mar. 18, 1970, 23 U.S.T 2555, 847 U.N.T.S. 241 [hereinafter Hague
Discovery Convention]. The Hague Discovery Convention is appended in full to the annotations
of 28 U.S.C.A. § 1781 (West 1994 & Supp. 2002).
168. See Hague Conference on Private International Law, Full Status Report Convention
#20, athttp://www.hcch.net/e/status/stat20e.html (last modified Aug. 26, 2002).
169. Inter-American Convention, supra note 10.
170. Additional Protocol, supra note 11.
171. Inter-American Convention, supra note 10, art. 2, 14 I.L.M. at 339.
172. 28 U.S.C.A. § 1781 (West 1994 & Supp. 2002) (containing U.S. reservations to InterAmerican Convention).
173.

TREATIES IN FORCE: A LIST OF TREATIES AND OTHER INTERNATIONAL AGREEMENTS OF

THE UNITED STATES IN FORCE AS OF JANUARY 1, 2000, available at http://www.state.gov/www/
global/legal affairs/tifindex.html (last visited Sept. 22, 2002).
174. Vienna Convention on Consular Relations, done Apr. 24, 1963, 21 U.S.T. 77, 596
U.N.T.S. 261 [hereinafter Vienna Consular Convention].
175. Id.art. 5(f), 21 UST. at 83, 596 U.N.T.S. at 268.
176. See22 U.S.C. §§ 4215,4221 (2000).
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Statutory authority is limited to provisions found at 28 U.S.C.
§§ 1781-1784. These provisions give authority to the U.S. State
Department to transmit and receive letters rogatory,'" recognize the
inherent powers of U.S. courts to issue and enforce letters rogatory in the
United States, 78 and support application of the Hague Discovery9
Convention and traditional letters rogatory served in the United States.1
Section 1783 also governs the limited issuance of subpoenas to U.S.
nationals in foreign countries. Finally, sections of the Code of Federal
Regulations found at 22 C.ER. §§ 92.55-92.65 govern the use of U.S.
consular officers to conduct depositions and collect evidence, as
authorized by the Vienna Consular Convention.
As with the law on transnational service of process, there is
significant case law pertaining to transnational discovery. However,
unlike service of summonses and other process, transnational discovery
is left principally to the law of the nation where the discovery will take
place, and U.S. laws provide less strictures on discovery than on service
of process. The ancient international law principle of "comity" is the
over-arching concern in U.S. court review of discovery procedures. It is
the reaction of the target state to the conduct of discovery within its
borders for which the practitioner must be concerned. In that regard,
perhaps the most useful source for the law and procedures governing
these matters is the U.S. State Department. The State Department Web
site offers a lengthy bulletin as a "how to" guide to transnational
discovery.' ° This extremely useful bulletin includes citations to statutes,
rules, case law, and internal procedures for the many aspects of
transnational discovery. The author finds that consultation with both the
State Department and the U.S. embassy, and perhaps local counsel, in the
country of destination is critical to determine the requirements of the
individual country where discovery is sought.
B.

The One GeneralRule-Rule 28(b)

The only Federal Rule of Civil Procedure which directly addresses
transnational discovery is Rule 28(b).'8 ' This Rule provides in pertinent
part that "[d]epositions may be taken in a foreign country":
177. 28 U.S.C. § 1781(a) (2000).
178. Id.§ 1782(a).
179. Seeid §§ 1781-1782.
180.

OBTAINING EVIDENCE ABROAD, athttp://travel.state.gov//obtaining-evidence.html (last

visited Sept. 22, 2002).
181. Federal Rule of Civil Procedure 45 adopts provisions of 28 U.S.C. § 1783 for issuance
of subpoenas on U.S. nationals and residents abroad for attendance of U.S. proceedings, so
technically this Rule also addresses a transnational discovery issue.
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(1) pursuant to any applicable treaty or convention, or
(2) pursuant to a letter of request (whether or not captioned a letter
rogatory), or
(3) on notice before a person authorized to administer oaths in the place
where the examination is held, either by the law thereof or by the law of the
United States, or
(4) before a person commissioned by the court ...[who has] the power
by virtue of the commission to administer any necessary oath and take
testimony.
In essence, the Rule sets forth that depositions may be taken pursuant to
an applicable treaty or by any other method not prohibited by the laws of
the United States and the country in question.182 According to the
Advisory Committee Notes, the Rule as amended in 1993 is designed to
make effective use of the Hague Discovery Convention and also follows
the principles of comity with countries not signatories to the Convention
as expressed in Soci6t6
Nationale Industrielle Airospatiale v United
8 3
1
Courl.
Distict
States
There is a critical distinction between the procedures for
transnational discovery and the procedures for service of process as set
forth in Rule 4. While resort to the Hague Service Convention is
mandatory where that Convention applies, any of the four methods set
forth in Rule 28(b) are, at least pursuant to the Rule, equally acceptable
for the taking of foreign evidence. The only U.S. Supreme Court case
pertaining to transnational discovery precisely addresses this issue. In
Soci6t6 Nationale Industrielle Adrospatiale v United States District
Court the Court held that the Hague Discovery Convention, as applied to
production of documentary evidence, is not the mandatory and exclusive
procedure for obtaining documents and information located within the
territory of a foreign signatory."4
Instead, the Hague Discovery
Convention is "a permissive supplement" and "not a preemptive
replacement" for other methods of obtaining evidence abroad under Rule
28(b) or otherwise." 5
This application of the Hague Discovery
Convention differs distinctly from the Hague Service Convention,
discussed supra Part I.D. 1.
Courts continue to recognize that the Hague Discovery Convention
"is not the exclusive means for obtaining discovery" from foreign
entities, nor "necessarily the means of first resort."'86 Courts have held
182.
183.
184.
185.
186.

SeeUnited States v. Paraffin Wax, 2255 Bags, 23 ER.D. 289, 290 (E.D.N.Y 1959).
482 U.S. 522, 543-44 (1987).
Id.at 529.
Id.at 536.
First Am. Corp. v. Price Waterhouse LLP, 154 E3d 16, 21 (2d Cir. 1998).
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that even when discovery is sought in a member state, procedures for
obtaining discovery are not limited to those in the Hague Discovery
Convention.' 7 Other courts, pursuant to motions for protective order,
have ordered that discovery should be obtained through provisions of the
Federal Rules rather than through the Hague Discovery Convention.'88 In
a recent decision, one district court held that jurisdictional discovery
would be more efficient and effective under the Federal Rules than under
the Hague Discovery Convention. 89 Another held that a defendant was
not limited to responding to discovery pursuant to the Hague Discovery
Convention where there was no sovereign interest in limiting defendant's
responses to procedures under the Hague Convention.'90 In the case of a
responding defendant, one court ordered the defendant to either appear in
person in the United States for a deposition or voluntaily appearbefore a
U.S. consul overseas.'
Where discovery is sought from a foreign
sovereign or its instrumentality, the courts are sensitive to issues of
comity, and will try to find the least inconvenient method for a foreign
party to meet discovery requests.' 2
Rule 28(b) also provides in part: "Evidence obtained in response to
a letter of request need not be excluded merely because it is not a
verbatim transcript, because the testimony was not taken under oath, or
because of any similar departure from the requirements for depositions
taken within the United States under these rules." Therefore, Rule 28
clearly mandates an expansive and flexible reading of the procedures
required for the taking of foreign evidence. Again, the practitioner's
concern should be directed as much towards complying with laws of the
foreign state where the deposition or evidence will be collected as
concentrating on meeting technical requirements under U.S. law. This
issue is again addressed below with regard to discovery stipulations
pursuant to Federal Rule of Civil Procedure 29.
187. A&ospatiale,482 U.S. at 529; Fishel v. BASF Group, 175 ER.D. 525, 529 (S.D. Iowa
1997); cf Roberts v. Heim, 130 ER.D. 430, 437-38 (N.D. Cal. 1990) (allowing plaintiffs to take
discovery from a Swiss defendant pursuant to the Federal Rules where Switzerland had signed
but not yet ratified the Convention).
188. Benton Graphics v. Uddeholm Corp., 118 ER.D. 386, 388-92 (D.N.J. 1987).
189. In reVitamins Antitrust Litig., 120 E Supp. 2d 45, 51-54 (D.D.C. 2000).
190. Rich v. KIS Cal., Inc., 121 ER.D. 254, 257-58 (M.D.N.C. 1988).
191. Work v. Bier, 106 ER.D. 45, 56-57 (D.D.C. 1985).
192. See, e.g., Compagnie Francaise D'Assurance pour le Commerce Exterieur v. Phillips
Petroleum Co., 105 ER.D. 16, 28-32 (S.D.N.Y. 1984). Interestingly, at least two courts have
granted motions to dismiss on forum non conveniens grounds where a substantial amount of
nonparty discovery was required under the Hague Discovery Convention, finding this would have
impeded the parties if they could not pursue discovery through litigation in the home forum.
Torreblanca de Aguilar v. Boeing Co., 806 F. Supp. 139, 144 (E.D. Tex. 1992); see Pain v. United
Techs. Corp., 637 F.2d 775, 788-90 (D.C. Cir. 1980) (a DOHSA case).
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The Hague Discovery Convention on the Taking ofEvidence
A broadin Civil or CommercialMatters

The first but not primary or exclusive method to obtain depositions
and document production, both from parties and nonparties, is contained
in the Hague Discovery Convention, which entered into force for the
United States in 1972.' There are currently thirty-nine states party to
this Convention. 94'
As noted, the full text of the Hague Discovery
Convention plus member state accessions and reservations are contained
in the annotations to 28 U.S.C.A. § 1781. Such reservations are more
restricted than in other conventions pursuant to article 33 of the Hague
Discovery Convention, which permits only limited reservations to article
4 and Chapter Il. 95' Nevertheless, as with other international conventions,
the practitioner should carefully check these reservations and accessions.
To assist in an understanding of the Hague Discovery Convention, the
Hague Conference on Private International Law has published the
PracticalHandbook on the Operation of the Hague Convention of 18
March 1970 on the Taking of Evidence Abroad in Civil or Commercial
96 This handbook has the same pedigree as that published on the
Matters.'
Hague Service Convention.
The basic tenet of the Hague Discovery Convention is to formulate
uniform procedures for the issuance and acceptance of letters of request,
formerly known as letters rogatory. Article 1 provides that the letters of
request may be used "to obtain evidence, or to perform some other
judicial act," although it specifically provides that the "other judicial act"
does not cover service of judicial documents (to which the Hague
Service Convention applies).'97 Furthermore, article 1 mandates that
193.

Hague Discovery Convention, supra note 167, 23 U.S.T. at 2555, 847 U.N.TS. at 241

n. 1.
194. These thirty-nine states are Argentina, Australia, Barbados, Belarus, Bulgaria, China,
Cypress, Czech Republic, Denmark, Estonia, Finland, France, Germany, Israel, Italy, Kuwait,
Latvia, Lithuania, Luxembourg, Mexico, Monaco, Netherlands, Norway, Poland, Portugal,
Russian Federation, Singapore, Slovakia, Slovenia, South Africa, Spain, Sri Lanka, Sweden,
Switzerland, Turkey, Ukraine, United Kingdom, United States, and Venezuela.
Hague
Conference on Private International Law, Full Status Report Convention #20, athttp://www.hcch.
net/e/status/stat20e.html (last modified Aug. 26, 2002).
195. Hague Discovery Convention, supa note 167, art. 33, 23 U.S.T. at 2571,847 U.N.TS.
at 247.
196. HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW, PRACTICAL HANDBOOK ON THE
OPERATION OF THE HAGUE CONVENTION OF

18

MARCH

1970 ON THE TAKING OF

EVIDENCE ABROAD

INCIVIL AND COMMERCIAL MATTERS (1984). There are a number of articles which have been
published concerning discovery in particular countries, especially Hague signatories. A review of
such articles is beyond the scope of this Article.
197. Hague Discovery Convention, supranote 167, art. 1, 23 U.ST. at 2557, 847 U.N.T.S.
at 241.
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"[a] Letter shall not be used to obtain evidence which is not intended for
use in judicial proceedings, commenced or contemplated."' 98' Courts have
interpreted this to mean that the Hague Discovery Convention may not
to discovery proceedings, and the
be used for investigative, as opposed
'9

proceeding must be "imminent. "9

Article 2 provides for the appointment of a Central Authority to
receive letters of request. As with the traditional method for letters
rogatory, letters of request are drafted and sent between judicial
authorities of the various states (sometimes through diplomatic channels,
as discussed below). Articles 3 through 14 govern the preparation,
issuance, transmittal and execution of letters of request for discovery.
Article 3 specifies the contents of a letter of request. Model forms are
appended to the Convention.:' Other articles concerning the translation
of the letter into the language of the recipient nation if required,"' the
handling of improperly drafted letters of request, and the persons who
may attend and procedures for the actual execution of a letter of
request,"3 are similar to those contained in the Hague Service
Convention.
Article 9 requires that a letter of request be executed in the
designated state by applying that state's law and procedures, except
where the requesting authority requests a special method not
incompatible with the law of the designated state. Article 10 also
mandates that the requested authority shall apply "appropriate measures
of compulsion" available by its internal law. " This is critical, as
transnational discovery may be compelled only through the Hague
Discovery Convention or traditional letters rogatory. This is the
advantage of formal discovery processes over informal stipulated
discovery proceedings, as discussed below.
Article 11 provides for a witness's assertion of privilege pursuant to
the law of either the state where the litigation takes place or the state
where the deposition is undertaken. Proof of execution of a letter of
request is mandated by article 13, similar to that required under the
Hague Service Convention.
198. Id
199. See Gen. Universal Trading Corp. v. Morgan Guar. Trust Co. of NY, 936 E2d 702,
707 (2d Cir. 1991).
200. See28 U.S.C.A. § 1781 (West 1994 & Supp. 2002).
201. Hague Discovery Convention, supra note 167, art. 4, 23 U.S.T. at 2559-60, 847
U.N.T.S. at 242.
202. Id.arts. 5-6, 23 U.S.T. at 2560.
203. Id arts. 7-10, 23 U.S.T. at 2560-62, 847 U.N.T.S. at 242-43.
204. Id.art. 10, 23 U.S.T at 2561-62, 847 U.N.T.S. at 243.
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Chapter II of the Hague Discovery Convention, articles 15 through
22, provides for the taking of evidence by diplomatic officers, consular
agents and commissioners. This is also generally covered by the
provisions of Rule 28(b), 22 C.ER. §§ 92.55-92.65, and the Vienna
Consular Convention. 25 Essentially, diplomatic and consular officers
administer oaths and take depositions and evidence in the place where
they normally perform their functions (i.e., embassies and consulates)
subject to compatibility with local law, and approval of the foreign state.
Distinction is also made between taking the deposition of nationals of the
foreign state and nationals of the requesting state (the state represented
by the diplomatic or consular officer) who reside in the foreign state.0 6
Article 16 allows the consular officer to take noncompulsory depositions
of both categories of witnesses. Article 18, however, provides that the
diplomatic officer or commissioner "may apply to the competent
"for appropriate assistance to obtain the
authority" of the foreign 20 state
7
compulsion."
by
evidence
Also, pursuant to article 21, the taking of depositions and other
evidence by diplomatic officers or commissioners may be limited if the
kind of evidence they are taking is not compatible with the law of the
foreign state or contrary to any permission granted by the foreign state.0
The manner in which the evidence is taken must be pursuant to the law of
the requesting state, unless that is a manner forbidden by the law of the
foreign state. Essentially, discovery under Chapter II of the Hague
Discovery Convention may be taken as long as it does not violate the law
of the foreign state and is also subject to either general or specific
permission granted by the foreign state for such activities.
Article 29 provides that the Hague Discovery Convention replaces
articles 8 through 16 of the Hague Convention on Civil Procedure of
1905209 and the Hague Convention on Civil Procedure of 1954."0
However, articles 30 through 32 preserve certain aspects of the prior
Conventions which are not derogated by the Hague Discovery
Convention or other agreements between the parties. Also, bilateral
treaties may exist between the United States and other countries which

205. Vienna Consular Convention, supra note 174, art. 5(j), 21 U.S.T. at 84, 596 U.N.T.S.
at 268, 270.
206. Hague Discovery Convention, supra note 167, art. 16, 23 U.S.T. at 2564-65, 847
U.N.TS.at 244.
207. Id.art. 18, 23 U.S.T. at 2566, 847 U.N.T.S. at 245.
208. Id art. 21(d), 23 U.S.T. at 2567.
209. Hague Convention of 1905, supm note 4.
210. Hague Convention of 1954, supranote 3.
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are not signatories to the Hague Discovery Convention. 2 ' Such treaties
should be consulted before pursuing discovery in those forums.
D.

ObtainingEvidence Through TraditionalLetters ofRequest
(LettersRogatory)

While the Hague Discovery Convention essentially codifies a
method for obtaining evidence through letters of request (formerly
known as letters rogatory), Rule 28(b) provides this as a separate
category, which would apply to discovery in states not party to the Hague
Discovery Convention. This is based upon the inherent authority of
courts to issue letters rogatory (now known as letters of request). 12
However, according to case law which generally follows traditional
methods for handling letters rogatory, and pursuant to procedures
recognized by the U.S. State Department, the traditional forms of letters
of request may be far more restrictive than the type of evidence that can
be obtained under Rule 28. "
The situation usually involves the
transmittal of questions or requests for specific documents and
information to the non-party witness in the foreign forum. The federal
courts have inherent power to transmit a properly drafted letter of request
directly to the foreign judicial authority, or alternatively to transmit the
request via State Department channels, for which there is statutory
authorization.2 "
Depending upon the law of the forum where the discovery is to take
place, discovery authorized under the letter of request may be limited to a
deposition on written questions or similar restricted information. 21 1 This
may be much less satisfactory than taking a full deposition. If the law of
the jurisdiction permits, and a nonwilling witness can be compelled by
the local authority, discovery through a letter of request may be as broad
and complete as that permitted in the United States under the Federal
Rules. However, the disadvantage of the letter of request method is the
time and expense involved in having the letter of request transmitted and
executed. Also, U.S. courts have complete discretion in the scope of such
a letter of request, and the courts may order discovery under certain
211. TREATIES IN FORCE: A LIST OF TREATIES AND OTHER INTERNATIONAL AGREEMENTS OF
THE UNITED STATES IN FORCE AS OF JANUARY 1, 2000, available at http://www.state.gov/www/
global/legal-affairs/tifindex.htm1 (last visited Sept. 22, 2002).
212. DBMS Consultants Ltd. v. Computer Assocs. Int'l, 131 ER.D. 367, 369 (D. Mass.
1990).
213. See geneMlly PREPARATION OF LETTER ROGATORY, at http://travel.state.gov/lettersrogatory.html (last visited Sept. 22, 2002).
214. 28 U.S.C. § 1781 (2000).

215.

B & L Drilling Elecs. v. Totco, 87 F.R.D. 543, 545 (WD. Okla. 1978).
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conditions or even broaden those conditions, consistent with foreign
law."6 The U.S. State Department discourages this method if the parties
to discovery methods without violating the laws of the
can stipulate
2 17
forum state.

Again, limits to discovery through letters of request depend upon
the law of the targeted forum, as there appears to be no restriction in U.S.
case law on the precise extent of discovery under a traditional letter
rogatory. U.S. courts have broad discretion to issue letters rogatory, and
usually balance party and state interests to determine whether any
discovery request might violate a foreign state's laws or a party's
privileges under those laws.218 The practitioner should consult with the
State Department and perhaps local counsel in the target country to
determine the extent of discovery permissible. If the foreign state
permits, the letter would probably be transmitted and executed in similar
fashion to that outlined in the Hague Discovery Convention.
E

Subpoena of US Citizens andResidentsAbroad

Perhaps it goes without saying that the subpoena power of U.S.
courts does not extend to foreign nationals in foreign countries." 9 This
means that a foreign nonparty witness cannot be compelled by U.S.
authorities to respond to discovery requests.22 ° However, the same does
not hold true for U.S. citizens and residents living abroad. Under 28
U.S.C. § 1783, a U.S. court may order the appearance of, or production
of documents by, a national or resident of the United States in a foreign
country by issuance of a subpoena.22 ' The court need only find that it is
impossible to obtain the witness's testimony or production of documents
in admissible form without the witness's personal appearance.2 The
216. See Rehau, Inc. v. Colortech, Inc., 145 ER.D. 444, 446-47 (WD. Mich. 1993)
(permitting a telephone deposition); Afram Export Corp. v. Metallurgiki Halyps, S.A., 772 F.2d

1358, 1365-66 (7th Cir. 1985) (balancing the conveniences and affirming the trial court's order
that a Greek witness be brought to the United States for deposition).
217. See OBTAINING EVIDENCE ABROAD, pts. D.1, I. 1, at http://travel.state.gov//obtaining.
evidence.html (last visited Sept. 22, 2002).
218. Richmark Corp. v. Timber Falling Consultants, 959 F.2d 1468, 1474-79 (9th Cir.
1992); Reinsurance Co. of Am. v. Administratia Asigurarilor de Stat, 902 F.2d 1275, 1279-83 (7th
Cir. 1990); InreWestinghouse Elec. Corp. Uranium Contracts Litig., 563 F.2d 992, 997-99 (10th
Cir. 1977).
219. United States v. Korolkov, 870 F Supp. 60, 65 (S.D.N.Y 1994); Postol v. El-Al Isr.
Airlines, Ltd., 690 E Supp. 1361, 1364 (S.D.N.Y. 1988).
220. Postol,690 F Supp. at 1364.
221. This appears to be the exclusive provision for service of any subpoena overseas, as
other statutes do not authorize such service. See generallyFed. Trade Comm'n v. Compagnie de
Saint-Gobain-Pont-a-Mousson, 636 E2d 1300 (D.C. Cir. 1980).

222. 28 U.S.C. § 1783(a) (2000).
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subpoena must be served on the witness ."in accordance with the

provisions of the Federal Rules of Civil Procedure relating to service of
process on a person in a foreign country."223 This implicates the formal
service of process addressed in Part I.D of this Article.
This statutory authority for service of subpoenas on U.S. nationals
resident abroad is part of Federal Rule of Civil Procedure 45(b)(2). The
Supreme Court long ago held that U.S. citizens residing in foreign
countries continue to owe allegiance to the United States and are bound
to return to the United States to attend court proceedings when
summoned."' The Court held that the power to compel the return of
citizens is inherent in the nation's sovereignty. 5 Title 28 U.S.C. § 1784
confirms the contempt power of U.S. courts over U.S. citizens/residents
abroad who fail to comply with a subpoena issued pursuant to 28 U.S.C.
§ 1783. Since actual service of the subpoena must be made pursuant to
the Hague Service Convention or otherwise under international law, 26 the
law of the forum in which the U.S. citizen/resident is residing would of
course come into play with regard to technical service.
E

Enforcement ofForeignLetters ofRequest in the UnitedStates

Inasmuch as the enforcement of formal requests for discovery in
foreign jurisdictions is subject to the law of the discovery forum, not
much further can be said about the use of letters or requests for foreign
discovery in U.S. litigation. However, some of the issues that might arise
are illustrated by the US. recognition and enforcement of foreign courts'
letters of request.
Title 28 U.S.C. § 1781 authorizes the State Department, and
recognizes the inherent power of the federal courts, to receive letters of
request from foreign tribunals. Title 28 US.C. § 1782 gives specific
authority to the district courts to assist foreign tribunals and execute
letters of request. The federal courts have broad discretion to order
discovery pursuant to a foreign letter of request, and their orders will
only be overturned for an abuse of discretion.2

7

Enforcement often

comes in the form of a subpoena issued by the U.S. court. 8 There is no
need to exhaust foreign discovery processes before resorting to the
223.
224.
225.
226.
227.
F.2d 1564,
228.

Id.§ 1783(b).
Blackmer v. United States, 284 U.S. 421,436-37 (1932).
Id at 437-38.
See FED. R. Ci. P 4(f).
Esses v. Hanania, 101 E3d 873, 875-76 (2d Cir. 1996); Lo Ka Chun v. Lo To, 858
1565-66 (1lth Cir. 1988).
See Lancaster Factoring Co. v. Mangone, 90 E3d 38, 40 (2d Cir. 1996).
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request for U.S. assistance.229 Oddly, even though applicable conventions
and traditional practice refer to civil discovery, a number of reported
decisions apply these statutory provisions to requests by foreign entities
for criminal discovery.23
Two issues of particular note apply to this procedure. First, there is
some dispute over which foreign entities' requests will be honored.
Some courts apply a strict interpretation of the language of the statute
and traditional practice that a request must come from a "foreign or
international tnbuna."23 ' On the other hand, some courts will assist "any
interested person" ' in the foreign proceedings."'
Second, courts are split on whether a U.S. court, before assisting
with a letter of request for discovery, must determine whether the foreign
law would permit the extent of the discovery requested. Several circuits
have held that a determination of admissibility under the foreign law
must be made before the U.S. discovery is ordered. ' Other circuits have
held that no showing of the permissibility of the discovery in the foreign
forum is necessary.3 In many cases the courts, highly sensitive to issues
of comity with the foreign state and desiring not to "step on the toes" of
the foreign tribunal, will grant requests without inquiry.23

229. Malev Hungarian Airlines v. United Techs. Int'l Inc., 964 E2d 97, 100-01 (2d Cir.
1992).
230. See, e.g., In re Request for Judicial Assistance from the Seoul District Criminal
Court, 428 E Supp. 109 (N.D. Cal.), affil 555 E2d 720 (9th Cir. 1977). See generally Gen.
Universal Trading Corp. v. Morgan Guar. Trust Co. of N.Y., 936 F2d 702, 704 n. 1 (2d Cir. 1991).
231. 28 U.S.C. § 1782(a) (2000) (emphasis added); see Fonseca v. Blumenthal, 620 E2d
322, 323-24 (2d Cir. 1980) (per curiam) (reversing a grant of discovery assistance to a law
enforcement official); In re Letter of Request from Gov't of France, 139 ER.D. 588, 589
(S.D.N.Y. 1991).
232. 28 U.S.C. § 1782(a).
233. See~kubo v. Reynolds, 16 E3d 1016, 1019 (9th Cir. 1994); Malev, 964 F2d at 101.
234. In reApplication ofAsta Medica, S.A., 981 E2d 1, 7 (1stCir. 1992); Lo Ka Chun v.
Lo To, 858 E2d 1564, 1566 (11 th Cir. 1988).
235. Euromepa S.A. v. R. Esmerian, Inc., 51 F.3d 1095, 1099-1100 (2d Cir. 1995); Foden
v. Gianoli, 3 E3d 54, 58 (2d Cir. 1993); John Deere Ltd. v. Sperry Corp., 754 F.2d 132, 133 (3d
Cir. 1985).
236. United States v. Morris, 82 F.3d 590, 592 (4th Cir. 1996); see Euromepa, 51 E3d at
1100-01 (reversing the district court that granted assistance on this ground). Several articles have
appeared on the discoverability issue. See Jeffirey A. Wortman, Note, In Search of Discovery:
The Split Between the CircuitsSurroundinga ThresholdDiscoverabilityRequirementto Provide
Assistance Under28 US.C § 1782, 30 TEX. INT'L L.J. 583 (1995); Suzanne G. Collins, Note, In
re Jenoptik AG," The FineLine Between JudicialAssistanceand Circumvention of ForeignLaw
in InternationalDiscovery, 23 N.C. J. INT'L L. & COM. REG. 691 (1998). Some worry that
foreign litigants will try to use U.S. discovery requests to "forum shop" for broader discovery
than permitted in their home forum. Wortman, supr, at 597.
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Discoveryon Notice Before a PersonAuthorized to Administer
Oaths in the TargetedForum

This procedure is also subject to the law of the targeted forum.
Assuming this provision applies principally to depositions or to
production of documents by "records custodians," where the person
authorized to administer oaths and take depositions is a consular officer,
the conditions set forth in the State Department's Bulletin on Obtaining
Evidence Abroad should be followed. The technical requirements are
governed by 22 C.ER. §§ 92.55-92.65. This method may also include
the promulgation of discovery by a local attorney, notary, counselor, or
other official with such authority under the law of the targeted forum.
Once again, this depends upon the law of the forum as there is no
restriction on the type of "person authorized" under the Federal Rules.
H

DiscoveryBefore a Person Commissionedby the Court

The same observations made with regard to discovery before
persons authorized to administer oaths in the target forum apply to this
method. Following the language in the Hague Discovery Convention,
permission must be obtained from the targeted forum before a person
commissioned by a U.S. court would be permitted to conduct discovery
in that forum. 237
This is an appropriate time to emphasize the importance of
permission. As noted earlier, Rule 28(b) does not provide for exclusion
of evidence where the evidence was obtained by a method not in
compliance with U.S. law. The statutory language indicates quite the
opposite. The State Department advises that many countries conduct
discovery, if at all, differently than in common law countries.238 Many do
not take verbatim transcripts of depositions or perform other discovery as
in the United States. Some nations forbid depositions under any
circumstances. Only a thorough review of a nation's laws through
referral to State Department bulletins, U.S. embassies, and local counsel
in the discovery forum will provide this critical information.
Rule 28(b) is silent on the effect of violating foreign law in the
taking of depositions or evidence.
No case law could be found
addressing that issue, and apparently there are no reported decisions
wherein evidence was excluded from trial because it was obtained in
237. Hague Discovery Convention, supm note 167, ch. II, 23 U.S.T. at 2564-68, 847

U.N.TS. at 244-45.
238.

See OBTAINING EvDENCE ABROAD, athttp://travel.state.gov//obtaining-evidence.html

(last visited Sept. 22, 2002).
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violation of the law of a foreign forum. The more immediate concern for
the practitioner is the displeasure of the foreign forum for violation of its
local laws, perhaps even leading to the arrest and criminal prosecution of
the practitioner if he is caught in the foreign forum taking discovery in
violation of local law. The State Department warns against this, and
there are numerous practical examples of this type of risk.239
I

StipulationsRegardingTransnationalDiscovery UnderRule 29

In light of what has been set forth above, the general and flexible
provisions for discovery stipulations under Rule 29 are a bit troubling. In
fact, most practitioners seem to conduct transnational depositions and
other evidence production by stipulation, without the trouble of following
the Hague Discovery Convention or formal letters of request. This
certainly works provided that nothing done during the course of
discovery violates the law of the targeted forum. As discussed above, the
Hague Discovery Convention and the provisions of Rule 28(b), unlike
the strict interpretation of the Hague Service Convention, do not mandate
that one must follow to the letter the terms of the Convention or
alternative methods.
The case law makes clear that transnational
discovery methods are to be as flexible and broad as possible. Therefore,
it would seem that broad stipulations under Rule 29 are acceptable
provided they do not violate the forum nation's local law, and even then
such discovery might survive receipt by the U.S. court, provided counsel
survived a return from the country where discovery took place. As no
reported case law has been found on this point, counsel should exercise
caution and discretion.
J

Practicalities

In preparing to take evidence abroad, particularly depositions, one
should always consult with the State Department and perhaps the
embassy or local counsel in the intended forum. In addition to
239. Practical experience in the author's firm gives some examples. One of the author's
partners had to request special permission from authorities in Bahrain before undertaking
depositions on a vessel located there. A special letter of introduction from a relative of the ruling
sheik had to be obtained to permit the partner to enter the country, and failure to do so may have
led to criminal prosecution for undertaking judicial proceedings in the country without
permission. The author likewise has experience taking depositions in Japan. There, in addition to
a requirement that depositions be taken exclusively before a United States consular officer in the
United States Embassy, Japan requires that all attorneys entering Japan for purposes of deposition
obtain a special visa. If they violate any of the terms and conditions for taking discovery in
Japan, their visa can be revoked and they would be immediately extradited from the country. It is
certain that there are countless other examples like this.

2002]

TRANSNA TIONAL SER VICE OFPROCESS

compliance with local law and U.S. consular procedures (if applicable) to
the actual taking of discovery, do not forget logistical practicalities.
Depending upon the local rules of a district or state court, a US. court
reporter may be necessary to take a deposition. The court reporter
should likewise be familiar with procedures necessary for taking
depositions overseas, including special permits and visa requirements,
etc. Likewise, in many circumstances translation services will be
necessary. Experience has shown that courts will usually accept a
certified or approved translator from the country of the deposition. Often
the U.S. embassy can help in locating such an individual. Again, counsel
should make all proper arrangements for permission of all involved to
enter the country and meet procedures for their attendance in a legal
capacity (visas, etc.), separate and distinct from meeting the requirements
to take the deposition itself under applicable convention, procedure
and/or local law. The State Department and U.S. embassies are the
primary sources of assistance. In many jurisdictions local counsel may
also be worth consulting, particularly if problems arise with the local
authorities after arrival, when the parties have already undertaken the
significant time and expense associated with transnational discovery.
Finally, the author has found it helpful to sometimes obtain a specific
order from the US. court (distinct from any letter of request or letter
rogatory) confirming that the foreign deposition may go forward, and
stating its terms and conditions. This should help to prevent any
procedural objections or attempts to exclude evidence by an opposing
party, particularly in absence of clear conformance with procedures if the
parties are unable to stipulate under Rule 29. This may help to assure
acceptance of the evidence obtained in court, although it certainly would
have no bearing upon compliance with the local law of the target forum.
III. CONCLUSION
If there is any general principle to be gleaned from this discussion,
it is that parties should pay close attention to the procedural requirements
for transnational litigation. A great number of cases reviewed concerning
transnational service of process involved circumstances where a plaintiff
failed to comply with provisions of an international convention or Rule 4
when attempting to serve foreign entities. Because courts (and
practitioners) do not deal with transnational litigation on a regular basis,
some courts are not wholly familiar with the correct procedures. There
are also, particularly with regard to transnational service of process, a
number of unsettled issues despite international conventions, detailed
federal rules and statutes, and voluminous case law. Transnational
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discovery may similarly hold some pitfalls for precisely the opposite
reason, due to the lack of extensive binding authority. Hopefully the
general policy considerations of flexibility and broad interpretation in
transnational discovery will resolve those issues. Nevertheless, the
practitioner should not hesitate to consult the many authorities discussed
in this Article if in any doubt about the procedures upon which he enters.

